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THE LEGAL STATUS OF THE ANTE- 
NUPTIAL PROMISE BEFORE 
MIXED MARRIAGE * 


I In GENERAL 


HIS study will consider the enforceability in the civil courts 
: of the ante-nuptial promise executed by the non-Catholic 
party to a mixed marriage to the effect that all children of the 
marriage will be reared as Catholics. In England there is a well 
defined body of law on this subject, but in the United States it has 
a scanty judicial backgrcund. Of late years there have been some 
decisions establishing fairly definite trends, which will be discussed 
in this article, but in general the law on the subject is still in a 
formative stage. ‘ 
Nor is there much legal commentary. In the March, 1916, issue 
of the Harvard Law Review there is an article by Leo M. Fried- 
man, entitled “ The Parental Right to Control the Religious Educa- 
tion of a Child”. Mr. Friedman summarizes his observations, as of 
that date, as follows: 
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“ Our courts have been remarkably free from litigation over the religious 
education of children. It is only in very recent years that it is beginning 
to make its appearance. Most of the States—even a State so important 
as New York—are still without any decisions on the subject from a court 
of last resort. Such litigation as has arisen has either been decided by 
sidestepping the religious aspects of the controversy altogether, and resting 
the decision on some other grounds entitling one or the other party to 
custody of the infants, or too often in more or less slip shod fashion, the 
court has treated the matter as if it were a novel issue to be decided as 
law of the first impression or has fallen into an undiscriminating citation 
of an English authority to justify some particular disposition of the case 
under consideration.” 


The case of Denton v James decided in 1920 and discussed in See- 
tion VIII hereof, has been reprinted in American Law Reports? to- 
gether with an annotation in which are set out the English decisions 
on the subject, and all American cases to the date of publication, 
1921. 

There is a very splendid dissertation on the subject from the 
Catholic legal viewpoint by Rev. Robert J. White of The Catholic 
University of America, Canonical Ante-Nuptial Promises and the 
Civil Law.2, Father White’s book covered all applicable American 
law to the date of its publication. Subsequent thereto there have 
been a number of decisions which, while failing to establish a pre- 
ponderance of legal authority, do at least indicate some fairly 
definite judicial trends. 


II Wuat is THE ANTE-NUPTIAL PROMISE? 


What is the ante-nuptial promise before mixed marriage? The 
author will not attempt to go into the canonical reasons for the 
promise nor speak of its formal requisites, further than necessary to 
establish a foundation for discussion of its legal effect. The Church 
requires that before a priest may officiate at the marriage of a Cath- 
olic and a non-Catholic, each party must execute a promise (which 
regularly is to be in writing) to the effect that children born of the 
marriage will be reared as Catholics. The following are forms com- 


monly in use: 
112 ALR. 1146. 


2 The Catholic University of America Canon Law Studies, n 91 (Washi 
ade ashing- 
ton, D. C.: The Catholic University of America, 1934). ie 
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“FORM OF PROMISE” 


“J, the undersigned, not a member of the Catholic Church, wishing to 
contract marriage with —-_————_— a member of the Catholic Church, 
purpose to do so with the understanding that the marriage bond thus con- 
tracted is indissoluble except by death. And I promise on my word of 
honor: 


“1. That —————————- shall be permitted the free exercise of religion 
according to the Catholic belief. 


“2. That all childen of either sex born of this marriage shall be bap- 
tized and educated in the Catholic faith, even though 
should die first.” 


Signature of Non-Catholic 


“T, the undersigned Catholic, wishing to contract marriage with 
— hereby promise that all children of either sex born of this mar- 
riage shall be baptized and educated in the Catholic faith.” 


Signature of Catholic 


The executed promises are duly filed with the records of the 
diocese.* i 

What is the legal status of this ante-nuptial promise? It is sub- 
mitted that it is an element of an agreement between the prospec- 
tive spouses. It will be noted that in the form the parties do not 
make their promises to cach other.. It has been sometimes argued 
that the non-Catholic makes his promise to the Church, rather than 
to the Catholic party. This was the view of the English judge, who 
in the case of In re Violet Nevins,® referred to the promise as being 
made “not, I think, by reason of any agreement between them- 
selves, but in consequence of a rule of the Roman Catholic Church.” 

Logically, it would seem that the parties must, in fact, include 
each other in making these promises. The non-Catholic makes his 
promise in consideration of marriage to the Catholic party in the 
Catholic Church. The parties would have been free insofar as the 
civil law is concerned to contract marriage outside the Church, and 
without the obligation of these promises, but the Catholic party de- 


3 Forms from The Pastor and Marriage Cases, by Rev. Matthew Ramstein, 
D.D., JU.D. (New York: Benziger Brothers, 1945). 


4 According to a response of the Holy Office, Jan. 16, 1942, only children 
who may be born subsequently, not those already born of the couple, are in- 
cluded in the promise as such. Cf. AAS, XXXIV (1942), 22. 


560 L. J. Ch. 542 (1891) (Discussion infra). 
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sires a Catholic marriage, to which the non-Catholic agrees, and his 
agreement necessarily includes willingness to execute the required 
promise. The Catholic has, in effect, requested the promise as a 
part of insistence that the marriage be in accordance with the laws 
of the Church. 

The few American courts, passing on this subject of the ante- 
nuptial promise even when unfavorable, regard the promise as be- 
ing part of an agreement between the parties. In the unfavorable 
case of Denton v James ® it was said: 


“The agreement of the child’s father and mother that the child should 
be reared in the Catholic faith was a commendable compromise .. .”. 


The decision of In re Luck? refers to it as “ this compact ”. 
In the favorable case of Ramon v Ramon ® it was said: 


“ An ante-nuptial agreement providing for the Catholic faith and edu- 
cation of the children of the parties, in reliance upon which a Catholic 
has thereby irrevocably changed the status of the Catholic party, is an 
enforceable contract having a valid consideration.” 


It has been proposed by students of the subject that the present 
unilateral style of the promises be changed so as to make them an 
agreement between the prospective spouses in form as well as in 
legal effect. Thus, Rev. Robert J. White, A.B., LL.B., 8.T.B., 
J.C.D., in his work Canonical Ante-Nuptial Promises and the Civil 
Law (1934) suggests (page 120) that the ante-nuptial promises be 
set out in the form of a legal contract between the prospective 
spouses, and incorporated in a single document to be signed by both 
parties. He suggests that the following form be adopted: 


«____ (Date) ” 
ss (Town) ” 
ue (County) ” 
MS (State) ” 
“We, ———— of —-_______ in the county of 
and State of —————_—_ and —_____ ______ off in the — 
county of and State of ——————— hereby mutually promise 


each other that all children of our marriage shall be baptized and brought 
up solely in the Roman Catholic religion. 


6193 Pac. 307, (Kansas 1920) (Discussion infra). 
710 Ohio Decisions 1 (1900) (Discussion infra). 
834 N.Y. Supp. 2d. 100 (1942) (Discussion infra). 
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“T, the said ————- —_—___ hereby promise to remove any danger to, 
or hindrance to, the Catholic faith, morals or religious practice of the said 


“Hach of us afters this agreement with full knowledge of the meaning 
of the religious belief of, and its significance to the said ——, 
the Catholic party. And each of us further understands that the Arata 
of this agreement and the promises therein contained are made in contem- 
plation of and in consideration for the consent, marriage and consequent 
change of status of the said Catholic party ——.. 

“These promises and covenants herein contained shall inure to and be 
binding on our respective heirs, next of kin, administrators, executors 
and/or subsequent guardians and their successors. 

“In witness whereof we have hereunto affixed our hands and seals at 

this ————— day of ————________..” 


“Witness: 
——— a Sralm 


“____ (Seal) ” 
Pastor, Assistant ” 

The above would show clearly that the promises were made as 
and for integral parts of a mutual agreement between the parties. 
This arrangement would not be a panacea to remove all uncertain- 
ties beclouding the legality of the ante-nuptial promise. It would 
place the ante-nuptial promise more definitely among those classes 
of agreements between spouses which are at present commonly ac- 
cepted by the courts, such as ante-nuptial settlements and separa- 
tion agreements. We will see, when discussing agreements of this 
latter type, that the court will always look beyond them when the 
welfare of minor children is involved. This would invariably be the 
case in respect to the ante-nuptial promise. However, one latent 
uncertainty would be removed. It could not be argued that there 
was in legal effect no agreement at all. 

Before proceeding further we might touch briefly on the two 
forms of agreement between spouses commonly accepted in the 
courts, to-wit the ante-nuptial settlement and the separation agree- 
ment. 


“ Ante-nuptial settlements are contracts or agreements between a man 
and a woman before marriage, but in contemplation and generally in con- 
sideration of marriage, or contracts between both or either of them and 
a third person, in consideration of their marriage, whereby the property 
rights of either the prospective husband or wife, or both of them, are 
determined, or where property is secured to either or both of them, or to 
their children.” 9 


930 Corpus Juris 627. 
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“A unilateral instrument, or one signed by the husband alone is not 
necessarily inoperative because not signed by the wife. Her acceptance 
of the contract and inter-marriage with him will make it binding against 


him.” 10 
“In general, marriage settlement contracts will be enforced in favor of 
all persons coming within the scope of the consideration. ... Persons 


entitled to sue as within the scope of the consideration of marriage include 
the wife and offspring and those claiming under and through them.” 11 


It will be noted that there is a vital difference between ante-nup- 
tial settlements and ante-nuptial promises before mixed marriages 
in that the former concern property and the latter that intangible 
thing, the rearing of a child. In both England and in America there 
is a considerable body of law on the subject of ante-nuptial settle- 
ments, and they are considered as a species of legal contract. 

There is another type of agreement between spouses, of wide ex- 
tent and legal recognition, the separation agreement. Spouses, in 
contemplation of separation or divorce, may by mutual agreement 
arrange for the division of property, custody of children and other 
matters of which cognizance would be taken in a decree of divorce 
or separation. 


“ Unless tending to promote or facilitate a divorce, or prohibited by 
statute, or induced by fraud or duress or undue influence . . . separation 
agreements made after separation or in contempation of immediate sepa- 
ration, agreements made in contemplation of divorce and agreements 
made pending an action for divorce or separation are ordinarily valid so 
far as they relate to the support or property rights of the spouses, pro- 
vided they are supported by a valid consideration.” 12 


Such agreements, however, are subject to the approval of the 


court. Particularly is this so where provision is made for minor 
children. 


. The general rule would seem to be that as between the husband and 
wife an agreement touching the custody and maintenance of the children 
will be respected and enforced, yet such an agreement cannot as against 
the children divest either parent of the paramount duty imposed upon 
both by law to support and educate them.” 13 


10 30 Corpus Juris 628. 

1130 Corpus Juris 667. 

12 Nelson, Divorce and Separation, I (Ed. 1945), 498. 
13 Keyes v Keyes, 9 Pac. 2d. 804 (Idaho, 1932). 
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This principle was even more forcibly expressed by the Supreme 
Court of Colorado in the case of Graves v Elmer "4 as follows: 


“ There is a discussion in the briefs about an alleged agreement concern- 
ing the custody of a child .... The disposal agreed upon may or may 
not be for the child’s best interests. This is for the courts to decide. 
Such an agreement is only advisory.” 


The separation agreement is not an ante-nuptial agreement, be- 
cause the spouses are legally married when it is executed. How- 
ever, it may, and often does, cover the same subject as the ante- 
nuptial promise before mixed marriage, that is, the rearing of chil- 
dren. One feature of the law in regard to separation agreements is 
very significant. The separation agreement is subject to the ap- 
proval of the court, particularly in regard to provisions affecting 
children. In this respect, it differs from the ordinary commercial 
contract. When one contracts to sell real estate, for instance, the 
court will enforce the contract as executed unless it is repugnant to 
some rule of law. Those portions of a separation agreement which 
concern minor children will not be judicially enforced unless the 
court is satisfied that they are in the best interest of the children. 

The ante-nuptial promise before mixed marriage then is anal- 
ogous to two other forms of agreement between spouses, but at the 
same time not identical with either. While an attorney can draw 
on the other types of marital agreement for common features, he 
may come to grief if he attempts to stretch the ante-nuptial promise 
before mixed marriage mechanically on the framework of one or the 
other. 


TII ParEnTAL CONTROL OVER THE RELIGIOUS TRAINING OF CHILDREN 


The problem of the ante-nuptial promise before marriage reverts 
back to the larger problem of parental control over the religious 
training of children. Before we consider the respective rights of 
parents as modified by the ante-nuptial promise, it may be well to 
examine these rights as legally recognized under normal circum- 
stances. American law has evolved the rule that parents may pre- 
scribe in what religion their children shall be educated. For in- 
stance, it was stated by the Supreme Court of New York: 


14 253 Pac. 1067 (1927). 
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“Tn this country the full and free right to entertain any religious belief, 
to practice any religious principle and to teach any religious doctrine 
which does not violate the laws of morality and property, and which does 
not infringe personal rights is conceded to all. The law knows no heresy 
and is committed to the support of no dogma, the establishment of no 
-sect. But these principles and rights appertain in full only to those who 
have reached majority or mature judgment. During the period of imma- 
turity incident to infancy the father and mother are the natural guardians 
of their children. They must shield them from dangers and temptations 
that beset not only their physical and moral, but also their spiritual 
welfare. It is for them to lead in the path of a religion of their own 
choosing.” 15 


How is this authority allocated between husband and wife? In 
the event of disagreement between the two over the religious train- 
ing of children, which one, if either, may prevail? Our law is de- 
rived largely from the common law of England. Blackstone makes 
the following comment on the status of the wife under the legal sys- 
tem of his day: 


“By marriage the husband and wife are one person in law, that is the 
legal existence of the woman is suspended during marriage, or at least is 
incorporated into that of the husband.” 16 


We may expect then to find that under the early common law the 
husband and father was undisputed dictator in all matters concern- 
ing children, including their religious training. Quoting from the 
decision In re Meades, Minors,!" we read: 


“The authority of the father to guide and govern the education of his 
child is a very sacred thing, bestowed by the Almighty and to be sustained 
to the uttermost by human law. It is not to be abrogated’ or abridged, 
without the most coercive reason. For the parent and the child alike, its 
maintenance is essential, that their reciprocal relations may be fruitful of 
happiness and virtue; and no disrupting intervention should be allowed 
between them, whilst those relations are pure and wholesome, and con- 
ducive to their mutual benefit.” 


And quoting from the case of In re Agar-Ellis,18 we find the fol- 
lowing: 


15 Matter of Jacquot, 82 N.Y. Supp. 986, 987. 
16 Blackstone’s Commentaries on the Law, Gavit’s Edition, p. 189. 
175 Irish Reports Equity 98, 103 (1871). 


in 48 L. J. Ch. 1, 39 L. T. 380, L. R. 10 Ch. Div. 49 (1879), discussed herein- 
after. 
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- 


“The father being minded that they (the children) should not be taken 
to mass, confession or the like, the causing or permitting them to be so 
taken (by their mother) in direct disobedience to the father’s commands 
is a wrong to them as well as to him.” 


As we shall see, the English decisions on the ante-nuptial promise 
are largely based on this common law concept of paternal authority. 
In 1925 the English Guardianship of Infants Act was amended in 
part so as to read as follows: 


“Where in any proceeding before any court .. . the custody or upbring- 
ing of an infant . . . is in question . . . the court in deciding the question 
shall regard the welfare of the infant as the first and foremost considera- 
tion and shall not take into consideration whether from any other point of 
view the claim of the father, or any right at common law possessed by the 
father in respect of such custody, upbringing . . . is superior to that of 
the mother, or the claim of the mother is superior to that of the father.” 19 


This would seem to cut deeply into the father’s ancient preroga- 
tives. However, since 1925, no cases appear in the English Digests 
involving the ante-nuptial promise before mixed marriage, so we 
cannot predict for certain whether the courts would construe this 
statutory amendment as requiring a revision of their former atti- 
tude of the father’s power to control the religious training of his 
children. 

It is against this background of grim paternal authority that 
those English decisions are based which deal unfavorably with the 
enforceability of the ante-nuptial promise. Do we have the same 
background in the United States? The general American rule on 
the subject of parental control over the religious training of children 
is set out as follows: 


“The right of parents to control the education of their children extends 
to religious education. The right of a father to choose the religion in 
which his children should be educated, even after his death, was estab- 
lished at an early date in the English law; and in this country, except as 
modified by statutes giving parents equal authority over their children, the 
father of infant children, where there is no sufficient cause for depriving 
him of the right, has the right to have them educated in any religious 
faith that he sees proper, whose tenets do not include violation of the laws 
of the land.” 20 


19 24 Chitty’s Statutes, p. 286. 


2039 American Jurisprudence 684. 
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Attention is called to the words indicating that the common law 
right of the father is in places “ modified by statutes giving parents 
equal authority over their children.” In most American states 
wives through statute and judicial decision have attained legal 
equality with their husbands. The following is a general summary 
of the law as it now stands in regard to the present legal equality 
of mother and father in respect to control over their children. 


“Under the common law rule the father rather than the mother is en- 
titled to the custody and control of the children of the marriage. Indeed 
under the early common law the cases were few and exceptional in which 
the custody of the children could be given the mother even though she lived 
apart from the father on account of his misconduct. The theory of the 
legal unity of the husband and wife was thus extended into the field of 
parental relations. However, like the theory of legal unity itself the rule 
has been gradually changing until now in many jurisdictions it has been 
abrogated in effect by statutes making the parents joint guardians of their 
children with equal rights of custody and control. Even where there is no 
statute to this effect, some courts have held that the right to the custody 
of the children is a joint one, so long as the parents live together and 
exercise that right.” 21 


The American cases dealing unfavorably with the enforcement of 
the ante-nuptial promise before mixed marriage are not based on 
any preponderance of the father’s authority as compared with that 
of the mother. In the unfavorable case of Denton v James >? it is 
stated: 


“The agreement of the child’s father and mother that the child should 
be reared in the Catholic faith was a commendable compromise between 
two natural guardians WHO UNDER THE STATUTE OF THIS STATS HAD EQUAL 
AUTHORITY.” 


It would be impractical to analyze the laws of the forty-eight 
states in this respect. It is clear, however, that a conflict between 
spouses about any phase of the rearing of their children cannot be 
resolved by the simple expedient of deferring to despotic power in 
the father. Definite principles to cover such situations have not 
been evolved, but certainly there is in the United States no prece- 
dent like In re Agar-Ellis. American courts then can approach the 
problem of the ante-nuptial promise before mixed marriage from a 
viewpoint vastly different from that forced on British courts by the 
strait jacket of an ancient common law construction. 


2139 American Jurisprudence 599. 
22193 Pac. 307 (Kansas 1920) (Discussion infra). Emphasis by author. 
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IV Tue ENGuiisH Casns 


There are a number of English cases which involve the legal en- 
forceability of the ante-nuptial promise. The rule of these cases 
may be summed up as follows: 


“As to the ante-nuptial contract that the children of the marriage 
should be brought up Roman Catholics, it has been decided over and over 
again that it is not in any legal sense binding.” 23 


The cases most often cited are Andrews v Salt 4 and In re Agar- 
Ellis.2> The case of Andrews v Salt concerned a very peculiar ante- 
nuptial agreement between a Catholic husband and a Protestant wife, 
whereby all boys born of the marriage were to be educated as Cath- 
olics and all girls as Protestants—an arrangement which could never 
have received the blessing of the Church. A daughter was born and 
baptized as a Protestant. The father died when this child was 
about a year old, leaving a will which provided that ali of his chil- 
dren should be reared as Catholics. The daughter after his death 
was reared as_.a Protestant and when she was about 11 years old an 
action was brought by Catholic relatives to have her reared hence- 
forth as a Catholic. The court denied the petition, thus actually 
confirming the ante-nuptial agreement. However, the decision was 
based largely on the ground that the child had been, in fact, edu- 
cated as a Protestant to such extent that the doctrines of that faith 
were firmly impressed in her mind. The court spoke thus of the 
agreement involved: 


“The first question we shall consider is, what is the legal effect of an 
agreement made before marriage between husband and wife of different 
religious persuasions that the boys should be educated in the religion of 
the father and the girls in the religion of the mother? We are of the 
opinion that such an agreement is not binding as a legal contract. No 
damages can be recovered for a breach of it in a court of law and it can- 
not be enforced by a suit for specific performance in equity. We think 
that a father cannot bind himself conclusively by contract to exercise, in 
all events, in a particular way, rights which the law gives him for the 
benefit of his children, and not for his own,” (page 636). 


23 In re Violet Nevins, 60 L. J. Ch. 542 (1891); 2 Ch. 299; 65 L. T. 35. 
241, R. 8 Ch. App. 622 (1873). 
25. R. 10 Ch. Div. 49 (1879). 
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The facts in the case of In re Agar-Ellis (supra) were as follows: 


“A Protestant on his marriage with a Roman Catholic lady promised 
that the children of the marriage should all be brought up as Roman 
Catholics. Soon after the birth of the first child he determined that they 
should be brought up as Protestants, to which determination he adhered. 
At the time of these proceedings there were three children, girls, aged 
respectively, nine, eleven and twelve. The mother, unknown to the father, 
and in spite of his express directions, had so indoctrinated them with 
Roman Catholic views that ultimately they refused to go with their father 
to a Protestant place of worship. The father thereupon commenced an 
action in their names by himself as next friend, he being a co-plaintiff, 
to have them made wards of court, and took out a summons in the action 
for directions as to their education.” (From syllabus). 


The court decided in favor of the father, stating, page 71, 


“Tt was conceded by counsel and in truth it is on principle and author- 
ity settled, so as to be beyond question or argument, that the ante-nuptial 
promise is in point of law absolutely void. The husband had in the plain- 
est terms expressed his determination so to treat it, and to assert and act 
upon his legal rights. ... (Page 75) the father has retained his rights to 
direct the religious education of his children, and the father being minded 
that they should not be taken to mass, confession or the like, the causing 
or permitting them to be so taken in direct disobedience to the father’s 
commands is a wrong to them as well as to him . . . we base our decision 
on the main subject, namely the power and jurisdiction of the father....” 


It should be noted that each of these decisions is based on “ the 
power and jurisdiction of the father,” the Andrews v Salt case hold- 
ing ‘‘a father cannot bind himself conclusively by contract to exer- 
cise, in all events, in a particular way, rights which the law gives 
him for the benefit of his children and not for his own,” and In re 
Agar-Ellis sustaining the father when he repudiates the “ express 
promise ” on which his wife “ relied.” 

While the doctrine of Andrew v Salt and In re Agar-Ellis remains 
in force in England today, there have been some modifications, in 
fact, from its extreme rigor. If a non-Catholic husband, having 
executed the ante-nuptial promise, permits children to be reared as 
Catholics, and dies without having ever expressed any desire to the 
contrary, the courts will respect his choice and protect the widow 
In carrying it out. This was the holding in the case of In re 
Clark.* In that case a Protestant husband had executed the ante- 


6 51 L. J. Ch. Div. 762, 47 L. T. 84 (1882). 
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nuptial promise and, in conformity therewith, permitted his Cath- 
olic wife to rear the children as Catholics. After his death the Eng- 
lish courts upheld the right of his widow to continue the Catholic 
training of the children as against the objection of non-Catholic 
paternal relatives. It was said by the court that “ the father has by 
his act distinctly indicated his wish and desire in the matter.” The 
court does not enforce the ante-nuptial promise, as such, of course, 
but it does enforce the father’s “ wish and desire,” the unrepudiated 
ante-nuptial promise being an element thereof. 

The hopeful trend indicated in the Clark case is weakened by the 
decision In re Violet Nevins.2*7 The facts of that case were as fol- 
lows: A non-Catholic man married a Catholic woman after execut- 
ing the ante-nuptial promise. He permitted the child of the mar- 
riage to be educated as a Catholic. On his death he had committed 
the child to the care of Miss , a non-Catholic relative of his 
wife, his wife being in failing health and unable to care for the child. 
The wife died soon thereafter, and the child remained with Miss 
The husband had given no direction as to the religious 
training of the child and Miss M. reared her as a Protestant. 
After the husband’s death, Catholic relatives of the wife took the 
child by force but lost her on habeas corpus. The Catholic relatives 
then filed proceedings to have the child committed to their custody, 
or a co-guardian appointed who would rear her as a Catholic, Miss 
having said that she would not rear child as a Catholic. The 
court ordered the child to remain in the care of Miss and de- 
clined to give any direction as to religious training. The child at 
the time of the action was about eight years old. 

The court, after pointing out that the ante-nuptial promise was 
not legally binding, went on to say: 


“There was a strong expression of a wish by the father that the child 
should be brought up a Roman Catholic. But there is no reason to sup- 
pose that the father’s attention was ever directed to such events as those 
which have actually happened, and no reason to suppose that if he had 
been living he would have wished the chiid to be taken away from Miss 
for the purpose of being brought up a Roman Catholic. That 
during his married life he intended to bring up his child as a Roman 
Catholic, I believe; but I do not think he ever contemplated the con- 
tingencies which have happened. ... What we have to consider is the 
benefit of the child. The child lived for years with Miss to whom 


27 60 L. J. Ch. 542 (1891) ; 2 Ch. 299; 65 L. T. 35. 
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she has become much attached, and from whom she has been taken away 
by force, and we think it to be most for the child’s benefit that the child 
should be restored to her.” 


The court does not repudiate the doctrine of the Clark case, but 
takes unto itself the right to decide what choice the father would 
have made had he been able to foresee what would happen after his 
death. It elects to assume that he would have repudiated his prom- 
ise and decides the issue on that premise. The decision of In re 
Clark remains in force but subject to the power of the court to sub- 
stitute its own assumption for the choice last actually indicated by 
a deceased father. 

Likewise, English courts will hesitate to order changes in the re- 
ligious training of a child when such training has proceeded to such 
an extent that the child has acquired settled religious convictions. 
In the case of Stourton v Stourton,?® for instance, a child of Cath- 
olic parents had been reared as a Protestant for a period of about 
five years following the death of his father. When he was about 
nine years old an action was brought by Catholic relatives wherein 
it was requested, among other things, that the court require the 
child henceforth to be educated as a Catholic. The court, after per- 
sonally interviewing the child, denied the petition, saying that as 
the boy had received “ minute and close instruction as a Protestant 
. . . the child’s tranquillity and health . . . are too likely now to 
suffer importantly from an endeavor at effacing his Protestant im- 
pressions. .. .” 

In subsequent decisions English courts have refused to extend the 
doctrine of Stourton v Stourton to children in lower age brackets. 
The case of Hackworth v Hackworth *° is interesting as an instance 
where the court refused to interview a child only a few months 
younger than the boy in the Stourton case. It is also interesting, 
incidentally, as an instance where the court, under the rule of pa- 
rental prerogative, required the Catholic education of a child. The 
facts were as follows: A Catholic father died when his child was 
about six months old, and the child was reared as a Protestant by 
the Protestant mother. A proceeding in equity was instituted by 
Catholic relatives when the child was eight and a half years old, 
which had for one of its objects a petition that the child be reared 


28 26 L. J. Ch. 354 (1857). 
29 40 L. J. Ch. 534; L. R. 6 Ch. App. 539; 25 L. T. 115 (1871). 
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as a Catholic, which petition was granted by the court. The father 
of the child having been a Catholic it was presumed by the court, 
that he would have wished his child reared in that faith and it was 
so ordered. Quoting from the decision: 


“The rule of this court ...is that... after the father’s death the 
court or such persons who have such charge should have sacred regard to 
the religion of the father in dealing with the child; and unless under very 
special circumstances indeed, it is the duty of any guardian who has the 
charge of a child, and it is the duty of this court in controlling the con- 
duct of such guardian, to see that the child is brought up in the religious 
faith of the father, whatever that religious faith may have been... . 
There have been cases in which the impression produced on the child’s 
mind have been considered to be so great, to be so permanent, as to 
induce the court to fear lest any attempt at altering them would do more 
harm than good ... but there never has been any inquiry as to the im- 
pressions, or feelings, or wishes of a child so young as this (84 years) and 
I certainly am myself not disposed to think that it is desirable to go 
beyond the case of Stourton v Stourton, in which that examination was 
made with regard to a child nine and a half years of age.” 


The application of the Stourton doctrine seems limited to in- 
stances where the father is dead. In the case of In re Agar-Ellis, 
supra, it was held that a father might compel his children to submit 
to instruction in Protestant doctrine, even though he had consented 
to their education as Catholics till the ages of twelve and thirteen 
respectively. 

It would appear then that in England the ante-nuptial promise is 
regarded as a legal nullity. However, if the non-Catholic father 
has definitely indicated his desire that his children be reared as 
Catholics, the court will protect the Catholic widow if she continues 
the Catholic training of the children after his death (providing, of 
course, that no circumstances have arisen from which the court 
might deduce that the father, had he known thereof, might have 
changed his mind). Likewise, if children have been reared as Cath- 
olics to an age where the principles of that faith are firmly im- 
pressed on their minds, the courts might see fit to protect them 
against a forced change of religious attendance after their father’s 
death. 

Despite these few concessions English law still repudiates the 
ante-nuptial promise. It is possible that anti-Catholic prejudice 
had something to do with the course of these decisions. Even 
though the judges strove to word these decisions so as to avoid any 
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show of preference for the state religion, and perhaps honestly be- 
lieved themselves to be unbiased in that regard, it is quite possible 
that their views were warped from familiarity with the anti-Cath- 
olic statutes and decisions of the Reformation period. For instance 
it is difficult to construe the case of In re Violet Nevins except in 
the light of a determination by the court to preserve the child in 
the Protestant faith, even at the cost of straining legal technicalities 
to the breaking point. Especially does this suspicion impress itself 
on one’s mind when he finds one of the judges in that case stating 
officially that 


“the father, who was a Protestant and the mother who was a Roman 
Catholic, before their marriage, not, as I think by reason of any agree- 
ment between themselves, but in consequence of a rule of the Roman 
Catholic Church, signed a document by which they undertook that all the 
children of the marriage should be brought up as Roman Catholics.” 


But one thing is certain. The English decisions are based on the 
arbitrary power of the husband and father as it existed when Black- 
stone said: 


“By marriage the husband and wife are one person in law, that is the 
legal existence of the woman is suspended during marriage, or at least is 
incorporated into that of the husband.” 3° 


The Court of Appeals of Missouri spoke thus of the ancient British 
rule: 


“the older English cases inflexibly carried out the wishes of the father, 
recognizing his authority as supreme, even to the extreme of taking the 
infant from the virtuous mother and committing it to the care and 
custody of a dissolute father, living in adultery.” 31 


As pointed out in a prior chapter the wife in American law now 
has a legal status equal with that of the husband. The English 
rule is a minor premise, deduced from the major premise of mascu- 
line supremacy. This major premise being withdrawn in American 
law, it may be questioned whether the minor premise, or the con- 
clusion as to a particular case, will logically follow. For instance, 
Oklahoma has a statute which reads as follows: 


30 Blackstone’s Commentaries on the Law, Gavit’s Edition, p. 189. 


31 Brewer v Cary, 127 S. W. 685 (Missouri 1910) (Discussion infra). 
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“The husband and father, as such, has no rights superior to those of 
the wife and mother, in regard to the care, custody, education and control 
of the children of the marriage ... .” 32 


Could one cite Andrews v Salt or In re Agar-Ellis, based as those 
cases are on “the power and jurisdiction of the father,” in an at- 
tempt to discredit the force of an ante-nuptial promise executed in 
the State of Oklahoma? We do not predict what views might be 
taken by an Oklahoma court in such a hypothetical case, but cer- 
tainly the above statute closes the door to any attempt to justify’ 
an adverse decision on the authority of the English rule. 

It will be noted, also, that most of the adverse English cases deal 
with a situation where the non-Catholic father has made the prom- 
ise to a Catholic mother. Such cases, based on the legal authority 
of the father, should not be cited as authority in the converse situa- 
tion where the promise is made by a non-Catholic mother to a Cath- 
olic father. Under the English rule the Catholic father has a right 
to insist that his children follow his faith, regardless of any ante- 
nuptial promise.- In the case of Hackworth v Hackworth the court 
thus enforces the wishes of a deceased Catholic father. This ob- 
servation is not intended as an attempt to justify an application of 
the doctrine of In re Agar-Ellis in those instances where it would 
coincide with the ante-nuptial promise, but rather to point out that 
it is not logical to cite the one type of situation to justify the other. 

As previously indicated it is problematical if the English courts 
would hold that the recent amendments to the Guardianship of In- 
fants Act might necessitate any change in their views on the ante- 
nuptial promise. But regardless of this, one may strenuously con- 
tend that due to differing social and legal conditions the English 
cases on this subject should not be cited as precedents in an Amer- 
ican Court. 


V AMERICAN DECISIONS 


Due to the inflexible nature of the English rule in respect to the 
ante-nuptial promise it did not appear to matter what turn the fac- 
tual situation might take. The court always reached the conclusion 
that the promise itself was a complete legal nullity. American law 
on the subject is in a more or less formative stage, and the particu- 


32 Section 21, Title 10, Oklahoma Statutes Annotated. 
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lar factual situation in which his problem is outlined must be given 
careful consideration by the attorney preparing a case involving the 
ante-nuptial promise. While the situations of fact which may accom- 
pany a case involving the promise are many and varied, it is 
probable that in most cases one of three distinct patterns will be 
presented: 


First: In connection with divorce or separation proceedings be- 
tween the spouses; 

Second: Where both spouses are dead; 

Third: Where the Catholic spouse is dead and the non-Catholic 
spouse survives. 


There are American decisions involving each of the above situa- 
tions, and in discussing them this outline will be followed. Thus 
far, no American cases involve the situation found in In re Clark 
where an attempt was made to prevent a surviving Catholic spouse 
from rearing the child in conformity with the ante-nuptial promise. 
Likewise, there is no American case comparable with In re Agar- 
Ellis. 

Before considering specific decisions it may be well to point out 
that in almost any situation of fact we are likely to meet the prob- 
lem of custody. It is most natural that a child will fall into the re- 
ligion of those with whom it lives. If the Catholic spouse obtains 
custody of the child there will probably be no difficulty about the 
ante-nuptial promise. If custody goes to the non-Catholic the 
problem is more difficult. 

It must be remembered at the outset that while custody is closely 
connected with the enforcement of the ante-nuptial promise from a 
practical viewpoint, there is no legal identity between the two. It 
would be irrelevant and impractical to attempt any lengthy discus- 
sion of the problem of custody. The law on this subject is volumi- 
nous in itself and varies widely from one state to another. As 
previously stated, the rule as applied in England under the primi- 
tive common law has been expressed as follows: 


“The older English cases inflexibly carried out the wishes of the father, 
recognizing his authority as supreme, even to the extreme of taking the 
infant from the virtuous mother and committing it to the care and 
custody of a dissolute father, living in adultery.” 33 


83 Brewer v Cary, 127 8. W. 685 (Missouri, 1910) (Discussion infra). 
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American courts have swung to the opposite extreme so that, as 
@ general principle in most states, 


“All things being equal the courts are the more inclined to feel that the 
proper place for minor children is with the mother, although the rule is 
not inflexible.” 34 


At the same time courts will deny the mother custody if it is felt 
that the child would suffer thereby. For instance, in the case of 
Swanson v Swanson * it was held that the 


“trial court did not abuse its discretion in granting custody of children to 
the husband who obtained divorce from wife for extreme cruelty where the 
evidence disclosed that wife was of a highly nervous type and given to 
frequent emotional outbursts and her mental state was not conducive to 
proper home life for children.” 


The relative guilt of the parties may have a bearing on custody. 


“While it is fundamentally true that in legal contests affecting the 
custody of children their welfare is the primary consideration . . . where 
a husband and wife are divorced because of marital misconduct of one of 
them the law as a general thing favors the innocent spouse in awarding 
custody of the children.” 36 


But even so there is a strong tendency to the effect that 


“the right of the mother to custody of children of tender years may be 
recognized, although she is the party at fault, if such fault does not reflect 
on her moral character.” 37 


The controlling element then in all American states is a consid- 
eration for the welfare of the children, and most courts feel that this 
can be best accomplished by placing the child with its mother, un- 
less there are strong reasons to the contrary. A Catholic mother, 
therefore, who lives according to the principles of her faith will, in 
all probability, be awarded the custody of children in event of judi- 
cial separation. The problem is likely to be more acute when it is 
the father who is the Catholic. 

It might be well, in this connection, to point out that, as a general 
thing, the legal difficulty in the United States will be the exact con- 


34 Bedal v Bedal, 2 S. W. 2d. 180 (Missouri, 1928). 

35 200 N. W. 908 (Nebraska, 1940). 

86 Rierson v Rierson, 148 S. HE. 203 (W. Va., 1929). 

87 Saunders v Saunders, 150 S. W. 2d. 903 (Kentucky, 1942). 
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verse of that in England. In most English cases, involving the ante- 
nuptial promise as incident to judicial separation, we find that the 
attempt at enforcement is made against the opposition of the hus- 
band, and that the well known English rule rests on the basis of the 
husband’s authority. In the United States we will find in most 
cases that it is the Catholic father who is attempting to enforce the 
promise against a non-Catholic mother. The unfavorable English 
cases should not be considered as authoritative in such cases as they 
establish the power of the father to dictate his child’s religion. If 
anything, therefore, these English cases would go toward supporting 
the father’s claim to have his child brought up in his own religion. 
However, Catholic legal thought would probably prefer to see en- 
forcement of the promise on the basis of the agreement inherent in 
the ante-nuptial promise, rather than by reference to an arbitrary 
authority unsuited to our day and age. 

In those instances where custody of the child of a mixed marriage 
is awarded to the non-Catholic parent, the Catholic may seek to 
have the court require that the child be reared nevertheless in con- 
formity with the ante-nuptial promise. A request for relief of this 
nature may be based on the inherent power of courts to supervise 
the rearing and education of children who may stand in the relation 
of wards of court. As may be noted from the chapter on English 
decisions, there is a well established body of precedent in that coun- 
try for directing the religious training of infant wards of chancery. 

American courts have sometimes been hesitant to incorporate this 
doctrine into their own procedure. As an example of judicial uncer- 
tainty on this point, we may cite the case of Ex parte Flynn.3s 
This case, which did not involve the ante-nuptial promise, was an 
action of habeas corpus to secure the custody of a six year old boy. 
The boy’s parents were both Catholic, and the mother dying, the 
father re-married, marrying the petitioner who was a Protestant. 
He then brought the child into the new home. He died soon after, 
and the child was forcibly taken by a paternal aunt. Petitioner 
brings habeas corpus to recover the custody of the child. One of 
the justifications urged by the aunt was the disparity of religion, 
and she charged that the petitioner had been proselytizing the child. 
The court was of the opinion that the evidence did not susain this 


38100 Atl. 861 (New Jersey, 1917). 
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allegation of proselytizing, and gave the child into custody of the 
petitioner. In its opinion, the court commented on the well estab- 
lished practice of English courts in providing for the religious edu- 
cation of minor children who are wards of courts. 


“The question ...is whether the Chancellor of New Jersey in the 
exercise of his jurisdiction as parens patriae in a habeas corpus case, which 
brings before him an infant of tender years, will award the custody of the 
infant, and then following the English precedents, in proceedings for the 
appointment of guardians, make an order directing in what religious faith 
the infant must be brought up. I find no authority ...in the United 
States sustaining the exercise of such power.” 

“Tf the respondents wish to charge the petitioners with proselytizing or 
in any substantial degree with interfering with the religious education 
of this child in the Roman Catholic Faith, I think they should present the 
matter in a definite form, in a pleading to which the respondent may 
make reply. There will thus be stated on the record the novel and diffi- 
cult question whether the Chancellor of New Jersey as parens patriae can, 
in this case, make an order corresponding with the orders above men- 
tioned, frequently made by the English courts of Chancery directing this 
infant in the custody of a person of one religious faith would be brought 
up by her in another religious faith ....” 

“My conclusion is that the order of the court which would be made 
now in this case will award the custody of the infant to the petitioner, 
from whose custody the infant was wrongfully taken by the respondents 
or one of them. The order, however, will not necessarily be a final award 
of custody. There will be ample reservation under which the defendant 
may apply by petition, verified by affidavit, showing that the petitioner 
is proselytizing the infant or, in other words, that the petitioner is not 
continuing the education of the child in the Roman Catholic faith. Upon 
such petition the question will arise whether the petitioner in fact is, or 
is not, educating the infant in the Roman Catholic faith, and if she is not, 
whether the court should make an order directing the religious education 
of the child, or amend the order for custody, now to be made, by inserting 
a condition which will secure the same result, viz; the education of the 
infant as a Roman Catholic, while he is with his present custodian, or the 
vacation of award of custody.” 


Here it will be noted that the court questions its legal power to 
control the religious education of a child. However, it feels it is not 
compelled to reach a conclusion in the present action, and advises 
the parties to file a new proceeding, raising that issue if there is 
further complaint that the aunt is not rearing the child as a Cath- 
olic. The records do not indicate that any further proceedings were 
ever instituted so that it is probable that the parties reached a satis- 
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factory arrangement among themselves as to the education of the 
child. It does not appear that this question of jurisdictional con- 
trol over the religious education of children has been adjudicated 
in the New Jersey courts of last resort since the Flynn decision. 

The willingness of courts to accept responsibility for the religious 
education of children is necessary if there is to be any effective en- 
forcement of the ante-nuptial promise where the child is given into 
custody of a person alien in religion. Despite instances of hesita- 
tion, as evidenced in Ex parte Flynn, American courts appear more 
willing, than otherwise, to require that minor wards of court be 
reared in the Faith of their parents. The following is a statement 
of the generally accepted law on this subject as set forth in 28 
Corpus Juris 11138: 


“The jurisdiction of the courts extends to control over the religious in- 
struction of the ward and they may require the guardian to bring the ward 
up in the religious faith of his parents, or refuse to direct a departure 
from such, even though it would be for the minor’s pecuniary advantage.” 


It will be noted that the plural form, “parents” is used. The 
above statement is not completely applicable to a case where there 
is a discrepancy of religion between parents, or otherwise a conflict 
as to the religion in which the child should be reared. Thus for the 
satisfactory adjudication of a case involving the ante-nuptial prom- 
ise we must have a more minute refinement of this principle. This 
is where courts are most likely to fall down when confronted with 
the problem. However, a fairly satisfactory solution was reached 
in the cases discussed in the following section. 

On the other hand, in two American cases, Brewer v Cary *® and 
Denton v James,*® the court refuses to accept responsibility for di- 
recting the religious training of a minor child. 

Thus, we have another difference between difficulties attending 
the enforcement of the ante-nuptial promise as in England and the 
United States. English courts do not hesitate to direct the religious 
training of their minor wards, but refuse to recognize the ante-nup- 
tial promise in connection with this prerogative. In the United 
States one of the greatest stumbling blocks may be the difficulty to 
be found in inducing the courts in some states to have anything to do 


39127 S.W. 685 (Missouri, 1910). 
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with the religious training of their minor wards when there is conflict 
as to the Faith in which such religious training should be given. 


VI Cases InvoLvine Divorce or SEPARATION 


It would appear that the situation where both spouses are before 
the,court should be the most susceptible for favorable consideration 
of the ante-nuptial promise, because the defaulting party cannot 
appear otherwise than as a promise breaker. This was the view 
taken on at least two occasions by courts which declined to enforce 
the promise because of circumstances prevailing after the spouses 
were dead: In re Luck #4 and Commonwealth v McClelland.42, (In 
the Commonwealth v McClelland case the Catholic mother was liv- 
ing but mentally incompetent). Both of these cases are discussed 
at length in the following section, and are cited here only to show 
how the court felt about the promise as between the parties. 

In the case of In re Luck the court said: 


“As between the parties to this marital relation, when the wife was 
living the binding force and inviolability of this compact would be recog- 
nized by all courts, and sanctioned by the moral sense of all mankind.” 


While in the McClelland case it was said: 


“Tt is not likely that the father would have raised any objections 
(against the child’s Catholic rearing) and if he had, his stipulations en- 
tered into at the time of his marriage would have been a sufficient an- 
swer.” 


The case of Commonwealth ex rel Stack v Stack *#® may be cited 
as the earliest case applying the law in this situation, although there 
is no mention of a formally executed ante-nuptial promise. 

This was a proceeding wherein a divorced husband petitioned the 
court to revoke an order of custody placing minor children with the 
divorced wife. The wife, prior to the marriage, had been a Protes- 
tant, and the husband a Catholic. The wife became a Catholic but 
left the Church after the separation. The record is silent as to 
whether the ante-nuptial promise had been executed. The custody 
order issued by the trial court had stated: 


4110 Ohio Decisions 1 (1900). 
4270 Pennsylvania Superior Court 273 (1918). 
4315 Atl. 2d 76 (Supreme Court of Pennsylvania, 1940). 
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“It is our opinion that since Mrs. Stack agreed to accept the Roman 
Catholic faith at the time of her marriage, and since each of the children 
was baptized in that faith and was educated therein for a number of years, 
the children should be continued in their education in such faith until such 
time as they reach the age which enables them to properly exercise their 
own discretion in such matters, and that a failure to accede to the admoni- 
tion herein given will be given due consideration in any further proceed- 
ings in this court with respect to either the custody of said children or the 
amount to be paid for their support.” 


The husband based his plea for change of custody on several 
grounds, including one that the children were not being properly 
reared in the faith. The trial court refused to alter the custody 
order and its ruling was approved by the Supreme Court on appeal. 
While the opinion is not as clear as might be desired on this point, 
the Supreme Court did not feel that the evidence indicated the wife 
had failed in her obligations under the religious clauses of the de- 
cree, and for this reason, and other reasons, refuses to make any 
change in the order of custody. The opinion contained these words: 


“ Judge McDonald very clearly imposed upon the mother the obligation 
of having the children attend the Catholic Church until they reached the 
time when they were of an age to exercise their own discretion in the mat- 
ter of religion. If she neglects to obey that direction, the court as it con- 
tinues to retain control over this support order, may take such further 
action as the facts warrant.” 


The judges, both in the lower tribunal and on appeal, fail to ap- 
preciate certain fundamentals of Catholicism. The opinion states 
that the “wife had consulted Judge——— . . . and he had informed 
her that she could send the children to a Protestant Church if they 
went to Mass first.” We may hope that if these learned jurists had 
been better acquainted with Catholic practice they would have held 
the wife to a stricter observance of her obligations. But even so, this 
decision does affirm the principle that the court in a divorce action 
may require the spouse receiving custody of a child to rear the child 
in the faith agreed on by the parents. 

As indicated the ante-nuptial promise is not mentioned in the de- 
cision and it is not certain whether there was such an undertaking. 
However, the court ratifies the enforcement of a course of conduct 
which would have resulted from the ante-nuptial promise. The 
court appears to proceed on the premise that having been inducted 
into the Catholic Faith there was an obligation that the child be 
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continued therein, although it is not clear if the court regarded this 
obligation as resulting from a right vesting in the Catholic parent or 
in the child itself. While this case might not be applicable as a 
precedent for a child not baptized, it would appear to apply in a 
case where the contention of the Catholic party in respect to a bap- 
tized child was based on the ante-nuptial promise. 

Admittedly this is a weak case, but it is good as far as it goes, and 
it does show the way for enforcement of the promise. 

Two of the most forthright cases on the ante-nuptial promise, as 
between the spouses thereto, have been adjudicated in the lower 
courts of New York. The case of Ramon v Ramon * was an action 
in the Court of Domestic Relations of New York City. A non- 
Catholic wife had prior to marriage signed the ante-nuptial prom- 
ise. One child was born of the marriage, a daughter who was bap- 
tized and, on attaining the requisite age, enrolled in a parochial 
school. The parents separated, and the wife, who retained custody 
of the child, brings this action for separate maintenance. She had 
meanwhile removed the child, then eight years old, from Catholic 
schools, and was rearing her as a Protestant. The husband objected 
to favorable consideration of the wife’s petition, alleging this viola- 
tion of the ante-nuptial promise as one of the grounds for rejection. 

Mr. Justice O’Brien, in a lengthy and scholarly opinion, consid- 
ered this phase of the case at great length. It was first pointed out 
that the English cases on the ante-nuptial promise ‘“ can furnish no 
helpful guide to American Jurisprudence in the determination of 
cases involving the religious rights of either parents or children.” 

Speaking of the legal effect which it felt should be accorded to 
the ante-nuptial promise the Court said: 


“The respondent had the legal, equitable and constitutional right to 
protect, to preserve and maintain inviolate his membership in the Roman 
Catholic Church. He had the undoubted right to enter into any agree- 
ment which would insure to him the continued enjoyment of its privileges 
and its protection, the religious and moral inspiration and the spiritual 
tranquility which he felt it inspired.” 

“He had the right to determine that in his married life he would con- 
tinue as formerly to abide by its rules, obligations and discipline. He had 
the right to seek to preserve this advantage for his children, the issue of 
the marriage, the same privileges, contacts and inspiration which he as a 
father considered essential to his and to their happiness and well being. 


4434. N. Y. Supp. 2d 100 (1942). 
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In People ex rel Rich v Lackey case, 139 Misc. 42, 248 N.YS. 561, this 
latter principle developing into the sanction of law is clearly impregnate.” 

“He had the right to choose for a spouse one who, though not a Cath- 
olic, would at least agree not to interfere in the exercise by him of his 
solemn religious duties, the most important of which would be to see that 
his children were brought up in the Catholic faith, and to see that they 
would attend Mass, to partake of the Sacraments, and to faithfully under- 
take and discharge all of the Catholic duties, inseparable in a Catholic 
home. For it is important to note that it was only by a concurrence with 
these obligations, that the respondent’s membership in the Catholic 
Church could be insured and continued ....” 

“ Relying on this solemn promise by which the petitioner agreed to pro- 
tect and preserve this right, respondent married the petitioner and irrevo- 
cably and for life changed his status from the single to the married state.” 


In its conclusion, the Court said: 


“ An ante-nuptial agreement providing for the Catholic faith and edu- 
cation of the children of the parties, in reliance upon which a Catholic 
has thereby irrevocably changed the status of the Catholic party is an en- 
forceable contract having a valid consideration.” 


The above is a very strong statement. It considers the ante- 
nuptial promise to be an essential adjunct of the marriage, an ele- 
ment without which it would not have been entered into. As there 
was a valid consideration for the promise the Catholic party was 
entitled to demand its legal enforcement. 

However, the Court did not rest its views on the legal right of the 
Catholic parent alone. It went on to say that: 


“It is equally apparent that the child being baptized Catholic is 
entitled to and must receive the training and education of that faith.” 


This last observation, of course, is not restricted to a case involving 
the ante-nuptial promise and would be equally applicable no matter 
from what source the child had received the gift of Faith, but it 
does go toward placing the enforcement of an ante-nuptial promise 
on a yet more secure foundation. 

As a matter of fact in the Ramon case the wife had receded from 
her position and agreed, among other elements of an arrangement 
between the parties for separate maintenance, to re-enroll the child 
in a Catholic school. The Court in its opinion took recognizance 
of this out-of-court agreement and ratified it, there being a strong 
inference that the observance of its religious provisions would be a 


condition precedent if the wife should have occasion to seek further 
relief. 
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The case of Shearer v Shearer *® was quite similar to Ramon v 
Ramon, on its facts, with the added advantage that, there being no 
out-of-court settlement, it is not open to the objection of being 
“moot.” It was an action for separate maintenance by the wife 
against the husband. There were two children, aged four years and 
sixteen months respectively at the time. The wife had been a non- 
Catholic before marriage and had signed the ante-nuptial promise. 
Subsequently she became a Catholic, but prior to this lawsuit had 
given up the practice of that Faith, and announced her intention to 
rear the children outside the Church. The Court held that she did 
not establish adequate cause for a formal order of separate main- 
tenance. However, as the parties were actually living apart, the 
court felt that it should make provision for the religious training of 
the children. The wife was found to be a “ trustworthy and compe- 
tent mother” and the court saw fit to leave the children with her. 
But it felt that they should be reared as Catholics. After favorable 
discussion of the Ramon case the Court said: 


“T am firmly of the opinion that the agreement relating to the religious 
training of the children entered into by Beatrice Shearer orally and in 
writing was an inducing cause of this marriage and an enforceable con- 
tract which, in and of itself, should be upheld. . . . I am charged with a 
responsibility even more impelling than the rights of this father. The con- 
trolling consideration here is the welfare of the children. . . . If this young 
couple cannot compose their differences and bring up their children to- 
gether in a home of their own, there will be unavoidable tensions which 
will test the calibre of their parental love. It is beyond the power and 
province of any Court to remove all the strains which separation and dif- 
ferences of opinion will place upon them. . . . But it seems to me we are 
here dealing with more than the internal affairs of the home. ...To 
Raymond and his Church the religious upbringing of these children is not 
only a matter of the spiritual welfare of the infants but of sound public 
policy; the question was recognized of such extraordinary importance by 
both parents that they entered into a prenuptial agreement and the 
mother ostensibly changed her religion to conform to that of her husband 
and ratified the agreement by the baptism of Billy Ray in the Roman 
Catholic Church. It is a matter of such dignity and stature that, where 
the parents cannot agree, the Court has the duty of stepping into the 
breach.” 

“When each of the children reaches the age of four years, the father 
shall have the right to take him to the Roman Catholic Church and to 
such periods of instruction as the Church may ordain and, if the educa- 


4573 N. Y. Supp. 2d 337, Supreme Court of Steuben County (August 1947). 
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tional training of the children shall not be mutually agreed upon by the 
parents at the time each child reaches the age of five, the defendant may 
apply on the foot of the order herein for authorization to place such child 
in the parochial school nearest the mother’s home.” 


Thus it will be noted the Shearer case follows the Ramon case 
both in holding the ante-nuptial promise to be legally enforceable, 
and in its view that the Catholic child is entitled in its own right to 
be reared in that Faith. 

No other cases are found where the court has passed on the en- 
forceability, as between the spouses, of the ante-nuptial promise. 
There may have been other cases where the issue was disposed of on 
other grounds as indicated in the Harvard Law Review article here- 
inbefore quoted. Likewise, there have been some fairly recent cases 
where situations were presented, resembling, but not identical with, 
that of the ante-nuptial promise. 

For instance, in a recent case, Smith v Smith,*#® an Appellate 
Court in Illinois indicated that it stood ready to enforce a separa- 
tion agreement whereby a divorced wife had agreed to enroll the 
minor child given to her custody in a Catholic school, although it 
found, as a matter of fact, that she had not defaulted in this respect. 
There was no indication if there had been an ante-nuptial promise, 
and even if there had been, it would probably have been merged in 
the separation agreement subsequently executed by the parties. 

In Donahue v Donahue ** the Court of Errors and Appeals of 
New Jersey refused to decree the Catholic education of a child five 
years old, the custody of whom had been adjudged to the non-Cath- 
olic mother. There was no mention of any ante-nuptial promise, or 
any other undertaking by the non-Catholic spouse to rear the child 
in that Faith. The religious situation was very confused, and this 
case should probably not be considered as influencing the law in re- 
spect to the ante-nuptial promise. After indicating that it would 
not interfere in the case at bar, the Court said: 


“a Under what circumstances, if any, a court would be justified in inter- 
vening with respect to the religious training selected by a parent having 
custody need not here be considered.” 

Thus the questioning attitude taken on this problem in the case 
of Hx parte Flynn appears to still prevail in New J ersey and the 


46 92 N. E. 2d 358 (1950). 
4761 Atl. 2d 243 (1948). 
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door remains open to consideration of the problem according to the 
facts presented. 

It would be wishful thinking to say that these cases establish a 
substantial preponderance of authority in American law, favorable 
to the ante-nuptial promise as between the spouses. The cases are 
too few for such a definite pronouncement. But certainly all the 
authority on record has been favorable. It is very significant that 
thus far no American case has been found where the courts have re- 
fused to sustain the ante-nuptial promise as between the spouses 
taking it. On the contrary, all courts in the United States passing 
on it, as between the parties to it, have indicated that it was consid- 
ered a valid agreement, and one which should be enforced from the 
viewpoint of both law and morality. 

Despite the painful hesitancy evidenced by the New Jersey court 
in the case of Ex parte Flynn, American courts have not found any 
particular difficulty in making provision that the spouse receiving 
custody of a child shall rear that child in a religion other than that 
of the spouse. The solution reached in the cases cited has not been 
ideal, but it does vindicate the principle. After all, when a mar- 
riage has gone on the rocks no truly ideal adjustment is possible. 
Anything which can be done to vindicate the ante-nuptial promise 
in such a case is at the best a salvage job. Arrangements which we 
have seen in the Stack, Ramon, and Shearer cases can be made to 
work out in practice. As we shall see when considering the ante- 
nuptial promise in certain other of its phases there are some Ameri- 
can courts which refuse to accept responsibility for the religious 
heritage of their minor wards. It is to be hoped that these are defi- 
nitely minority views, which in the course of time will be modified 
so as to conform with the cases considered in this section. 


VIL Wuere Boru PARENTS ARE DECEASED 


Where both parents are deceased one may find complications not 
present when the contest is between the spouses. Children may 
fall by court order, or family arrangement, into the hands of non- 
Catholic relatives, who do not wish to rear them as Catholics. The 
judge confronted with such a situation may find himself in a very 
delicate position. The scattered American decisions on this phase 
of the question have not evolved any definite rule. However, in all 
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of them respectful consideration is given to the fact of the ante- 
nuptial promise. 

The case of In re Luck 4 was decided in 1900 by the Probate 
Court of Cuyahoga County, Ohio. The facts of that case were 
briefly as follows: A non-Catholic father had made the usual ante- 
nuptial promise prior to marriage with the Catholic mother. Two 
children were born of the union. The mother died while the chil- 
dren were very small, and the father placed the children with non- 
Catholic relatives to be reared as non-Catholics. He survived his 
wife by about four years, and on his death Catholic relatives of the 
deceased wife filed action for custody of the children, alleging the 
father’s promise to rear them as Catholics. The children were six 
and seven years old, respectively, at the time of the action. The 
court held that as the children had for the past four years been in 
association with the father’s relatives and become indoctrinated in 
non-Catholic tenets it would not order a change in this status. The 
court said on this point: 


“ Perhaps it should be said that these children are of such a tender age 
that their attachments are not strong, and their habits of life are not fixed, 
and that such a change would not be detrimental or a shocking rupture of 
relationship; but in considering the well being of the children these facts 
must not be ignored. . . . Had this application been made by Mrs. Scan- 
lon for the guardianship of these children shortly after the death of the 
mother, there could have been no question as to the consideration the 
court would have given to the matter of the religious and spiritual educa- 
tion agreed upon by the parents. It would have been the controlling con- 
dition in the situation.” 


Speaking of the ante-nuptial promise, the court said: 


“As between the parties to this marital relation, when the wife was liv- 
ing, the binding force and inviolability of this compact would be recog- 
nized by all courts and sanctioned by the moral sense of all mankind. 
Did it become dissolved and lose its force at the death of the mother of 
these children? . . . If this controversy over the custody of these children 
was between the father and mother a court would utterly fail in its duty 
not to make this agreement work an estoppel of the father’s right to di- 
vert the course of religious nurture so provided for . . . But after such a 
covenant has been annulled or disregarded by the surviving parent, having 
the legal right of custody for years, and for years the nurture and growth 
of the child has been away from such a course of training, on the death 


4810 Ohio Decisions 1. 
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of such surviving parent, in a contest for custody between the respective 
relatives, as in this case, no such rule of equitable estoppel should be 
allowed to prevail over conditions which may materially affect the present 
and future welfare of the child.” 


This case is very unfortunate. First of all, it was a custody case, 
and no doubt the court was concerned by the fact that over a period 
of four years children of such a tender age must have formed a deep 
attachment for those who had care of them. The court does not 
seem to have considered the possibility of directing that the non- 
Catholic relatives rear the children as Catholics. The court was 
following the English rule, as exemplified in Stourton v Stourton, to 
the effect that a court should not disturb a child’s religious orienta- 
tion after it has acquired settled religious convictions. However, 
the court admits that these children were very young for application 
of such a test. The court indicated that the Catholic relatives 
should have made their application shortly after the mother’s death. 
Had such been done they would have been pitted against the sur- 
viving father, and precipitated the situation involved in Brewer v 
Cary? ; 

It is suggested that the court, had it been unable to bring itself 
to tear the children from their foster home, should nevertheless have 
directed their Catholic education. A co-guardian might have been 
appointed for that purpose. The foster parents might have been 
required to accept this arrangement as a condition to retention of 
custody. The value which the court attaches to the ante-nuptial 
promise should have justified such a drastic provision. (The above 
suggestions are made subject to any statutory requirements or pro- 
cedural practices which might have limited the power of the tri- 
bunal in the Luck case). 

The case of Commonwealth v McClelland ©° is somewhat similar 
to the Luck case. It is true that the Catholic mother was living in 
the McClelland case, but as she was mentally incompetent the situ- 
ation is analogous from a legal viewpoint to one where both spouses 
are deceased. The non-Catholic father had executed the ante-nup- 
tial promise. Two children were born of the union. When one and 
two years old, respectively, these children were committed by court 
order to the care of the paternal grandmother, a Protestant, on the 


49 127 S.W. 685 (Missouri, 1910) (Discussion infra). 
5070 Pennsylvania Superior Court Reports 273 (1918). 
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ground of being dependent children. The children remained with 
this grandmother for about nine years, being reared as Protestants. 
The father meanwhile died, the mother having become mentally in- 
competent. The grandmother becoming unable to longer care for 
the children they were returned to the custody of the court, which 
instructed that they be placed with a Protestant family. At this 
point a maternal aunt filed this action requesting that the children 
be placed in a Catholic home, alleging in her petition the fact of 
the ante-nuptial promise. The petition was denied. The court gave 
its reasons as follows: The children “ have from their earliest recol- 
lection been attendants at a Protestant church and a Protestant 
Sunday school, and when questioned as to their wishes both express 
decided and apparently sincere refusal to be placed under the care 
of a person of the Catholic religion.” 

“|. There was no reason why at the death of the father, at least, this 
present request should not have been made. There was no reason why in 
their early infancy, when their minds could have been more readily 
moulded to the reception of the religion of their mother, there should not 
have been some action taken toward this end.” 

“Tt ig not likely that the father would have raised any objection, and, if 
he had, his stipulation entered into at the time of the marriage would 
have been a sufficient answer.” 

“.. Has the petitioner not tacitly acquiesced, standing as she said in 
the opinion of her petition, in the place of the unfortunate mother . . . to 
such an extent and for such a length of time that she is now estopped from 
asserting her alleged right to have the children placed under the teachings 


of a religion other than that they have been taught, with her knowledge, 
all their lives?” 

“We are, therefore, considering the age of the children, their hitherto 
religious training and environment, their decided antipathy to this pro- 
ceeding, the laches of the petitioner until this time, the impossibility of 
complying with her prayer without resorting to harsh measures, the seri- 
ous doubt whether the forcing upon the children religious training and 
teachings against their will would not be productive of more harm than 
good, compelled to dismiss this petition.” 


Both the Luck and the McClelland cases were decided by tribu- 
nals of limited jurisdiction, and it is useless to speculate as to what 
the holding might have been on appeal. As stated before, the situ- 
ations of fact were closely similar in the two cases. Likewise, the 
tribunals followed the same general line of reasoning. In the Mc- 
Clelland case, as in the Luck case, the court feels that the ante- 
nuptial promise has legal as well as moral force. In the McClel- 
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land case the rule of Stourton v Stourton is again applied, and the 
decided anti-Catholic attitude of the children brings this situation 
more clearly within the scope of that doctrine as originated in Eng- 
land. However, the request of the petitioner was only that the chil- 
dren be committed to Catholic custody. No individual or institu- 
tion had any priority in such custody, nor had the children formed 
affections which would be blasted by a change in their status. It is 
questioned if the court was justified in humoring the prejudices of 
children of such tender years. One cannot help wondering if the 
court could not, for instance, have committed these children to the 
care of a Catholic family or Catholic institution, for a trial period 
of sufficient length to determine if these prejudices were in truth too 
deeply seated for removal. Perhaps one might suggest that, as in 
the Luck case, this decision is incomplete. The court again recog- 
nizes that the ante-nuptial promise has legal, as well as moral, force, 
but is unable to devise machinery for its enforcement under the cir- 
cumstances prevailing. 

The case of In re Butcher’s Estate! was decided by the Supreme 
Court of Pennsylvania in 1920. It involved a controversy over the 
custody of the orphaned child of a mixed marriage. The deceased 
non-Catholic father had signed the ante-nuptial promise and during 
his lifetime had reared the child as a Catholic. A lower court 
awarded custody of the boy to a paternal Protestant uncle. The 
appointment was contested by Catholic maternal relatives under a 
Pennsylvania statute which provided: 

“Persons of the same religious persuasion as the parents of the minors 
shall in all cases be preferred by the court in their appointment as guard- 
jans of the persons of such minors.” 

The Supreme Court sustained the action of the lower court. It 
was stated in the opinion that 

“the guardian . . . notwithstanding his membership in a Protestant 
church testified he had no desire in any way to interfere with the religious 
training of the children, and in fact stated that he would have them 
brought up as Catholics .. .” 

The court stated its decision was made “in view of the willing- 
ness of the guardian to carry out the express wishes of the parents 
with respect to religious training.” 


51109 Atl. 683. 
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The court felt that the temporal welfare of the child would be 
best served by placing him with the paternal uncle. The case there- 
fore is one concerned primarily with custody. 

By requiring assurance that the non-Catholic relative would rear 
the child as a Catholic, the Court did actually vindicate the ante- 
nuptial promise. The order of custody is not made expressly con- 
ditional on continued observance of this obligation, but it may be 
presumed that the courts would be open to further complaint if the 
Protestant guardian failed in this regard. 

It is suggested that insofar as the ante-nuptial promise is con- 
cerned this decision is satisfactory as far as it goes. One may ques- 
tion if the court should not have placed a stricter construction on 
the Pennsylvania statute, although that would not involve the ante- 
nuptial promise. 

At this point we might cite the violently discordant case of State 
ex rel Baker et al v Bird,®2 decided by the Supreme Court of Mis- 
souri in 1913. The facts of the case were as follows: 

A non-Catholic bride had executed the ante-nuptial promise to 
her Catholic husband. One child was born of the union. Both par- 
ents died, the father having survived the mother. On the father’s 
death without a will, a non-Catholic relative was appointed guard- 
ian of the child. The Catholic paternal grandfather instituted an 
action in probate court to have the non-Catholic guardian removed 
under the Missouri statute which provided that 


; A minor shall not be committed to the guardianship of a person of re- 
ligious persuasion different from that of the parents, or of the surviving 
parent of the minor, if another suitable person can be procured.” 


The guardian then filed a petition for a writ of prohibition to pro- 
hibit the probate judge from granting the relief requested. The 
Supreme Court of Missouri sustained the writ. It held that the 
guardianship statute did not apply as “we think it clearly applies 
to the religious faith of parents who may be living when the ap- 
pointment of a guardian is made, and not to the religious faith or 
persuasion of parents who are dead.” 
Among other things the Court stated as follows: 


~ It is difficult to See how the state could be interested in perpetuating 
the same religious views from one generation to another. The state looks 
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with benevolent eyes upon all forms of religious worship. . . . Courts, 
when so directed, will undertake to decide what kind of conduct is con- 
sonant with good morals, but they should never attempt the more delicate 
and difficult task of determining what form of religious teaching is most 
likely to promote good morals or good citizenship.” 


Technically, this was a custody case, and the decision hinged on 
the custody statute of Missouri. It is suggested that the Court was 
not following the spirit of that statute, if indeed even its letter, in 
holding that it did not apply to the religious views of parents who 
had died. Although this is not germane to the problem of the ante- 
nuptial promise, the Missouri court by its expression of a com- 
pletely secularistic viewpoint holds out little hope for favorable con- 
sideration of the ante-nuptial promise should that issue come 
squarely before it. It must be noted, of course, that the Bird case 
was decided subsequently to the Missouri case of Brewer v Cary, 
discussed in the following section, and wherein the enforcement of 
the ante-nuptial promise is uncompromisingly refused. 

No other cases are found involving this phase of the problem. 
The Luck and McClelland cases are to be regretted, but in view of 
the respectful consideration indicated therein for the ante-nuptial 
promise as such, they are not hopeless. They both involve children 
who had been already indoctrinated with non-Catholic training. 
Had petition been made for enforcement of the ante-nuptial prom- 
ise at an earlier date the result might have been different in either 
case. : 

The favorable Butcher case is not as strong as one might like, but 
it does point in the right direction. 

About the Bird case we can only express regret and a hope that 
the Missouri courts may see fit to recede from the secularist atti- 
tude assumed therein. 


VIII Catuouic Parent DECEASED 


When we come to the situation where, the Catholic parent being 
deceased, the surviving non-Catholic parent repudiates the ante- 
nuptial promise, the prospect is not encouraging. Of course, this is 
the most difficult situation of all because the enforcement of the 
ante-nuptial promise against the unwilling spouse requires that the 
court interfere between parent and child. To date there are two 
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cases on this phase of the matter, Brewer v Cary ** and Denton v 
James.5+ Both of these cases are unfavorable. 

The facts in the case of Brewer v Cary, quoting from the opinion, 
were as follows: 


“The plaintiff in this case has brought this as a suit in equity, praying 
the circuit court in which court it was instituted ‘to make its order of 
record’ requiring and directing the defendant to permit an infant some 
three months old to be baptized under the forms of the Roman Catholic 
Church, and to allow an older child, between three and four years of age 
to go to that Church, and to attend services thereat and to be instructed 
in the faith of its mother, to the end that the defendant be compelled to 
keep and perform an agreement entered into between defendant and his 
former wife at the time of contracting the marriage between them.” 


The agreement referred to was the usual ante-nuptial promise. The 
Catholic wife had died and the surviving non-Catholic husband re- 
fused to rear the children as Catholics. This action was brought 
for the purpose above indicated by a Catholic paternal grandfather, 
who had also been godfather for the elder child, and so stated in his 
petition. He alleged in his petition that the father “is now hereby 
estopped and cannot rightfully exercise the privilege of preventing, 
at his will, as he is now doing said children from having the benefits 
which that agreement was intended to secure to them; that it is a 
grave wrong, legally and morally for him to do so, and is great in- 
justice to the children, and is a fraud upon their most sacred rights 
to deprive them of the benefits of that agreement, which inures to 
them.” 

The action was dismissed in the Circuit Court, and the ruling of 
the Circuit Court sustained on three grounds by the Court of Ap- 
peals to which appeal was taken. 


“First, if this is to be considered as a case for the removal of the de- 
fendant as surviving parent and natural guardian of the children the case 
cannot stand, for we have a statute that must govern... . Original juris- 
diction to appoint or remove a guardian of the person or curator of the 


estate being lodged in the probate court alone, no original power to do 
either is lodged in the circuit court.” 


The court then pointed out that under Missouri statutes a parent 


a eae had the exclusive right to direct the education of a 
child. 


53127 S. W. 685 (Court of Appeals, Missouri, 1910). 
54193 Pac. 307, 12 A. L. R. 1146 (Supreme Court, Kansas, 1920). 
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“In no case have any of our courts directed a guardian remaining in 
control and custody of the ward, whether that guardian is the father, 
mother, or one appointed by the court, as to what particular course of ed- 
ucation or training, secular or religious, is to be pursued. .. . 


The court also held that the plaintiff had not complied with cer- 
tain technical provisions of the statute governing the qualification 
of one who seeks to represent, or act as “ next friend ” for an infant 
in legal proceedings. 

After discussing the above points the court stated: 


“ We might rest our decision on the above propositions, but for the fact 
that counsel have made a very strong appeal and able argument in sup- 
port of the merits of the case, resting their contention on the enforceabil- 
ity of the ante-nuptial agreement between the defendant and his deceased 
wife. We will, therefore, briefly notice that contention.” 

“Tt is hardly necessary to observe that courts of equity have power to 
decree specific performance of contracts. That, however, as already noted, 
is a Jurisdiction to be exercised in matters affecting property and property 
rights. Even in the English chancery courts, when they assume Jjurisdic- 
tion of an infant and make the infant a ward in chancery, it is always on 
the assumption, sometimes a mere fiction, that the infant ward has prop- 
erty interests, the protection or enforcement of which required the inter- 
vention of the chancellor.” 

“Here there is no pretense of any property right being involved and we 
might dispose of the cas? on that ground. But passing that, it surely 
cannot be pretended that equity can deal with any but enforceable con- 
TEACLS ware 


The court, after citing Andrews v Salt, In re Agar-Ellis, In re 
Violet Nevins, and other English cases, reached the conclusion that: 


“Tn a proceeding in equity, as this case at bar is, a court of equity can- 
not decree specific performance of a moral duty, cannot enforce a duty 
that is one of conscience. Nor can we, in determining what is for the wel- 
fare of the infant, determine that on considerations of religion. That 
would involve our determination between religions—and that we are not 
permitted to do.” 


The decision of Brewer v Cary cites the English cases as author- 
ity. Yet, the keystone of the English rule, the supremacy of the 
husband, has been obliterated by statute in Missouri. 


“The father and mother living apart are entitled to an adjudication of 
the circuit court as to their powers, rights and duties in respect to the cus- 
tody and control and the services and earnings and the management of the 
property of their unmarried minor children, without any preference as be- 
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tween the said father and mother, and neither the father nor the mother 
has any right paramount to that of the other in respect to the custody and 
control .. . of their said unmarried children. . . .” 55 


The court appears to base its decision on the ground that “a 
court of equity cannot decree specific performance of a moral duty.” 
This was different from the reasoning of the English courts, which 
did not hesitate to issue directions for the religious education of 
children. The Missouri court while citing the English cases actu- 
ally goes far beyond them in adopting a secularist viewpoint for- 
eign to the English courts, which always exhibited a solicitude for 
the child’s religious heritage, even if we cannot agree with their ul- 
timate conclusion when the ante-nuptial promise was at issue. This 
secularist sentiment is repeated even more emphatically in the later 
Missouri case of State ex rel Baker v Bird, discussed in the preced- 
ing section. 

The decision of Brewer v Cary is to be regretted. However, it 
must be remembered that it deals with only one type of situation, 
that wherein the Catholic spouse is dead and the surviving non- 
Catholic spouse refuses to live up to the ante-nuptial promise. 

The facts in the case of Denton v James were as follows: The 
surviving non-Catholic father had before marriage to a Catholic 
woman executed the ante-nuptial promise. The Catholic mother 
died when the child was about nine years old. The record infers, 
but does not state definitely, that the child had been reared as a 
Catholic. After the mother’s death the custody of the child was 
alternated between the Catholic maternal grandmother and the pa- 
ternal non-Catholic grandmother. About a year after the mother’s 
death the paternal grandmother obtained from the Probate Court 
an order of adoption. While the record is not clear on this point it 
appears that the surviving father approved of this proceeding. The 
maternal grandmother then petitioned for a writ of habeas corpus 
to regain custody of the child, alleging the father’s promise that the 
child be reared as a Catholic. The district court made an order 
providing for custody to be divided between the two grandmothers. 
The Supreme Court, on appeal, ordered the child surrendered to 
Mrs. Denton, the paternal non-Catholic grandmother, as “ its par- 
ent by adoption ” and nullified the requirement of divided custody. 

The action was strictly one of custody and turned on the validity 


55 Section 1526, Missouri Revised Statutes Annotated. 
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of the adoption proceedings. The court held that the proceedings 
satisfied statutory requirements, and observed in addition: 


“. .. the courts have no authority over that part of a child’s training 


which consists in religious discipline, and in a dispute relating to custody 
religious views afford no ground for depriving a parent of custody, who is 
otherwise qualified. The agreement of the child’s father and mother that 
the child should be reared in the Catholic faith was a commendable com- 
promise between two natural guardians, who under the statute of this state, 
had equal authority. On the death of the mother, the father’s right to 
educate his child became paramount and the agreement was merely per- 
suasive upon him.” 


However, the court did qualify its decision to some extent by 
adding: 

“Tt is conceivable that on change in custody of a child of peculiar tem- 

perament, ill considered proselyting might be so begun and carried on as 


to destroy completely the foundation of all faith, and lead to positive im- 
morality. It will be time enough to deal with such a case when it arises.” 


It will be noted that the form of action in the Denton case was 
that of habeas corpus. The action of habeas corpus is an historical 
remedy, the sole purpose of which is to test the legality of the re- 
straint under which a person is held. In this case it was brought 
for the purpose of testing the legality of the adoption under which 
the defendant claimed custody of the child. Having decided that 
the adoption proceedings were valid, the court had no further issue 
before it. It would not be advisable to hazard an opinion as to how 
the issue of the ante-nuptial promise might have been properly 
raised under Kansas practice. The Supreme Court did infer that 
habeas corpus was not the right way. The court’s observations on 
the ante-nuptial promise then shrink to the status of obiter dictum, 
remarks not called for by the issues actually involved. 

However, even so, the observations of the Kansas court are not as 
discouraging as those of the Brewer decision. The Kansas Court 
echoes the sentiments of the Missouri tribunal when it says that 
“ courts have no authority over that part of a child’s training which 
consists in religious discipline.” However, this sentiment is modi- 
fied by the statement that there might be judicial interference in 
event that “ill considered proselyting might be so begun and car- 
ried on so as to destroy completely the foundation of all faith.” 
This is a very weak sentiment, but it indicates that the court does 
have some concern lest the “ foundation of all faith ” be destroyed. 
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It may be significant that the English cases are not cited in the 
decision. In fact, no cases at all are cited on the subject of the 
ante-nuptial promise. By referring to the promise as a “ commend- 
able compromise between two natural guardians, who under the 
statute had equal authority,” the court blasts the heart of the Eng- 
lish rule, based as it was on the supremacy of the husband. There- 
fore, the door is left open in those cases where the contest is be- 
tween the spouses, or where both spouses are dead. Therefore, while 
the case is unfortunate, yet it does indicate a neutral, or even a 
benevolent, attitude toward the ante-nuptial promise as it might be 
involved during the lives of the spouses, or with both of the spouses 
deceased. 

The outlook on this last situation of fact—the Catholic spouse 
being dead and the surviving non-Catholic spouse refusing to abide 
by the ante-nuptial promise—is not cheerful. As said before, it 
presents a hard choice, for the court is asked to interfere between 
parent and child. Under the English rule of masculine supremacy 
the non-Catholic widow might be compelled to rear the children in 
the religion of her dead Catholic husband. But the English doc- 
trine is basically wrong and Catholic legal thought would not wish 
to see it established, even though it might work in favor of the ante- 
nuptial promise in some instances. 

It may be that the only hypothesis for enforcement of the ante- 
nuptial promise in this situation is that of contract; on the theory 
that the children are third party beneficiaries of a contract made on 
their behalf. This was the claim specifically repudiated in the case 
of Brewer v Cary. It is incompatible with the secularist views ex- 
pressed by the Missouri courts in this case, and in the subsequent 
case of State ex rel Baker et al v Bird. 

It is true, as stated in the decision of Brewer v Cary, that a court 
may not make a “ determination between religions.” But the the- 
ory, behind the ante-nuptial promise does not require any determi- 
nation between religions. It is based on a claim of contract right, 
not of religious superiority. If a prospective spouse by an ante- 
nuptial settlement had settled property on children to be born of 
the marriage, courts of equity would enforce the obligation. By 
the ante-nuptial promise the non-Catholic spouse agrees to confer 
on the unborn children of the marriage a spiritual advantage. This 
is probably the only basis on which enforcement of the ante-nuptial 
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promise can be sought in this situation where the Catholic spouse is 
dead and the non-Catholic declines to abide by the promise. It is 
suggested that with the growing willingness of equity to consider 
intangible values, there is a possibility that courts may become 
more sympathetic to the enforcement of the ante-nuptial promise 
in this truly difficult situation. Particularly may this be hoped for 
when courts show a willingness to recognize that induction into the 
Catholic Church confers a peculiar status on the child. This was 
clearly recognized by the New York court in the case of Ramon v 
Ramon where it was said that: 


“Tt is equally apparent that the child being a baptized Catholic is en- 
titled to and must receive the training and education of that faith.” 


IX CoNncLUSIONS 


It is maintained, after reviewing all American decisions involving 
the ante-nuptial promise, that with a very few exceptions the courts 
have not been hostile toward it. While the English decisions are 
sometimes cited, American judicial thought has refused to accept 
their basic philosophy even where relief has been refused. Thus far 
the unfavorable cases appear to stem from one of two reasons, first 
the failure of the court to find a way to enforce compliance with 
the promise when custody is awarded to the non-Catholic spouse, 
and secondly because of a secularistic attitude. The problem pre- 
sented by the first is really more apparent than real, in view of the 
court’s undoubted power to retain jurisdiction over a separation 
case until the children of the marriage are of age. The Ramon, 
Shearer, Stack, and Butcher cases show how this difficulty may be . 
overcome. 

Admittedly, these are not ideal solutions, but as before remarked, 
an ideal solution is seldom attainable when a mixed marriage has 
gone on the rocks. A court may go only so far in regulating the 
lives of persons within its forum. After a certain point the respon- 
sibility must fall on the Catholic spouse, or on the Catholic relatives 
of the child. (And here we are not amiss in digressing a moment to 
pay tribute to the grandfather who waged such a valiant, even if 
losing, battle in the Cary case to preserve the Faith of his godchil- 
dren.) Court orders such as were made in the cases cited will fur- 
nish the Catholic party at least a “ fighting chance ” to see to it that 
the child is reared as a Catholic. He must expect to put time and 
effort into the venture, plus, of course, prayer and good example. 
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This arrangement is, of course, most readily accomplished where 
the contest is between the spouses. Even a court with secularist 
views might be induced to rule that a promise, as solemnly entered 
into as the ante-nuptial promise, ought to be kept. Where the par- 
ents are both dead, there is more difficulity, but if action is taken in 
time, the difficulty may not be too great. In most states there is 
legal provision that orphaned children must be reared in the Faith 
of their parents. The non-Catholic parent by executing the ante- 
nuptial promise has announced his desire that the child should be 
reared as a Catholic, so we have unanimity between the spouses, 
and no valid reason is apparent why the statute should not be ap- 
plied in such a case. Even the secularist minded court might be in- 
duced to see it that way, although greater difficulty might confront 
an attorney making a plea to that effect. Where there is no statute 
one might find additional problems, but this is getting too deeply 
into questions of local law. Of course, where there is an appreciable 
delay during which the children are reared in another Faith the 
picture may change as was shown in the Luck and McClelland 
cases. Promptness on the part of Catholic relatives is essential in 
this situation. 

It has been remarked that the situation where a surviving non- 
Catholic parent refuses to abide by the ante-nuptial promise poses 
the most difficult situation. One may not be certain as to the best 
theory on which to approach such a case. He might contend that 
by the ante-nuptial promise the non-Catholic had agreed to settle 
something on the child, equally valuable as material property, for 
the settlement of which a lawfully executed promise would un- 
doubtedly be enforced. Or he might contend that by Catholic bap- 
tism the child has received a “ status”? which should be respected 
by the court. And of course there is no reason why these two argu- 
ments might not be combined, and perhaps even more effective 
grounds for relief may be presented. One need not despair even in 
this difficult situation if the court respects religion as something im- 
portant. Under either theory the court should see that the child’s 
Catholic heritage is a thing of value, either as a species of property 
settled on it through the promise, or as a “status” conferred in 
baptism. 
meer ee ie such as found in the Cary and Bird 

’ ormidable, perhaps a hopeless, barrier in situations of 
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this sort. There is some likelihood that even a secularist minded 
court might say that as between spouses a promise should be kept, 
or that a statute requiring the child’s rearing in the Faith of its de- 
ceased parents must be enforced. But when it comes to compelling 
a surviving parent to rear his child in a Faith other than his own, 
it is difficult to find an argument which will prevail with a court 
which feels that the law is not “ interested in perpetuating the same 
religious views from one generation to another.” 

The refusal of a court to enforce the ante-nuptial promise on the 
basis of secularism is more alarming than the “ English decisions ” 
which at least respect religion as a factor of importance. An atti- 
tude such as we find in the Cary and Bird cases is tied up with the 
greater problem created by the encroachment of secularism on our 
legal system. One will make little progress hacking at a minor 
premise, as exemplified in hostility toward the ante-nuptial prom- 
ise, as long as the major premise of secularism remains dominant 
in a state’s legal system. 

The case of People of the State of Illinois ex rel McCollum v 
Board of Education,®® striking down the practice of “ released time ” 
in the public schools under certain circumstances, and based in 
large part on the premise that the law may not “ prefer one religion 
over another,” will be hailed by secularists as reinforcing their 
stand against the legal enforcement of the ante-nuptial promise. 
Actually enforcement of the promise does not “ prefer one religion 
over another ” because it contemplates a purely personal matter. 
One does not urge the court to say that any particular religion is 
better than any other, or should be preferred to another. The pro- 
ponent of the promise urges only that religion is an element of suffi- 
cient value that a promise to confer it should be given legal signifi- 
cance, or that once conferred it creates a status which should be 
preserved. 

But it is about those gains of secularism, as exemplified by the 
McCollum case, and like cases, that one may be most apprehensive 
when speculating on the future of the ante-nuptial promise in Amer- 
ican law. As pointed out there may be a possibility of its enforce- 
ment in some situations even by secularist minded courts, but com- 
plete recognition will probably not be likely except where the court 
recognizes religion as an element of some value in legal relations. 


56 333 U.S. 203, 68 S. Ct. 461. 


RELATIVE NORM OF FAST: HISTORICAL 
CONCEPT AND FUNCTION 


I. GENERAL OBSERVATIONS 


HE object of this presentation is to investigate the nature, 

history, and function of the Relative Norm, as it is termed, 

employed in the computation of the permissible quantity of 
food which may be taken at the minor meal, commonly known as 
the collation, on days of fast. Canon 1251, $1, provides in this 
respect that the permissible amount of food shall be that deter- 
mined by the approved local custom.! This article deals only with 
the amount of food allowed. There is no intention here to enter 
into a disquisition as to the time when the collation may be taken; 
the present law itself permits the interchange of the evening colla- 
tion with the full meal.” 

In regard to the Relative Norm as it is currently conceived, the 
following observations are here in order. First, the Relative Norm 
or Standard has of comparatively recent years been the subject of 
much favorable comment as a truly practical means of safeguarding 
the substance of the law of fast,3 which substance or essence con- 
sists in taking only one full meal on a day of fast, so that an amount 
equal to another full meal on the same day renders the observance 


ate Sarin es Shee ay 
Lex ielunii . . . non vetat aliquid cibi mane et vespere sumere, servata 
tamen circa ciborum quantitatem . . . probata locorum consuetudine.” 


2 Can. 1251, § 2. 


3 Cf. Mahoney, “Why Do Thy Disciples Not Fast? ’—The Clergy Review, 
V (19833), 125 sqq., esp. pp. 180, 132, 134, 136; Twomey, “The Lenten Fast: 
Is It an Insupportable Burden? "—Ecclesiastical Review, XCVIII (1938), 107 
saq.5 Courneen, “Recent Trends with Regard to Fasting ”—Theological 
Studies, VII (1946), 464 sq. (hereafter cited: Theol. Stud.); Kelley, “Safe- 
guarding the Ecclesiastical Law of Fast ’"—The Jurist, VIII (1948), 145 sqq.; 
Ramstein, “The Absolute and Relative Norm of Fast ”—The Priest, IV 
(1948), 190 sqq.; Kelly, “Fast and Abstinence »—Theol. Stud., X (1949), 93 
sqq. In these writings much valuable and practicable information is to be 
found as to the employment of the Relative Norm; the articles here cited 
refer to additional, especially modern, literature on this subject. 
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of the law of fast impossible.t It is evident, of course, that the law 
of only one full meal does not prescribe its quantity. The quantity 
of this full meal may, therefore, lawfully vary with the variant re- 
quirements of individual persons. Here the question is whether the 
quantity of the collation may also vary with the different needs of 
individuals; for there can be no doubt that varying nutritional 
needs exist. This inquiry is merely another way of asking whether 
the Relative Norm may be applied. An affirmative answer is the 
recognition of this standard and is the gist of its meaning. It can 
not be questioned that as such canon 1251, §1, is sufficiently compre- 
hensive in its terms so as to admit the possibility of recognition of 
this norm in practice. The question, however, as to its actual, 
practical employment in any given locality depends on a question of 
fact, as also indicated in the provisions of the same canon; namely: 
whether such norm is actually the custom, usage, or practice of the 
people in that locality as sanctioned by ecclesiastical authority.® 
Secondly, the concept of the Relative Norm current today may 
be presented in the following statement. ‘ The essence of the rela- 
tive norm is that it allows to some extent for varying individual 
needs. Each one is allowed what he needs at breakfast and lunch 
in order to preserve his health and do his work. However, even the 
most ardent proponents of this norm agree that it has some limit. 
They agree that the combined quantity of the two minor repasts 
must not equal a second full meal; and they usually agree that it 
should fall notably short of this quantity, for example, sixteen to 
twenty ounces. But it should be noted that they allow this quan- 
tity to be divided, according to individual needs, between the break- 
fast and supper; they do not set a hard and fast rule that allows, 
only a meager breakfast.”7 Incidentally, the division or appor- 
tionment of quantity as between breakfast and collation here al- 


4Can. 1251, §1; Noldin-Schmitt, Summa Theologiae Morals (20. ed., 
Oeniponte, 1930), II, n. 680 (hereafter cited: Sum. Theol. Moral.). 


5Cf. Kelley, “Safeguarding the Ecclesiastical Law of Fast”—The Jurist, 
VIII (1948), 157-160. 

6 Cf. Kelley, op. cit., pp. 150-152, where also the notion of custom or usage 
in this matter is expressly treated. 

7 Kelly, “Fast and Abstinence ”—Theol. Stud. X (1949), 93-94. Cf. also 
Ramstein, “The Absolute and Relative Norm of Fast”—The Priest, IV 
(1948), 190. 
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luded to is, in the writer’s opinion, nothing more than a modal vari- 
ation of the fasting observance and of hardly greater consequence 
as to the substance of the fast than the variation in respect to the 
time of the various repasts. The understanding of this Relative 
Norm may be aided by a consideration of the modern concept of 
the Absolute Norm, so called, which may be expressed as follows. 
“ According to the absolute norm, there is a fixed limit for these re- 
pasts [frustulum and collatio], which limit applies to everyone. 
This limit has been traditionally phrased in terms of two and eight 
ounces; but these are merely moral estimates, and it is certainly 
safe to describe the absolute norm as allowing ‘ two or three ’ ounces 
for breakfast and ‘ eight or ten’ ounces for lunch.” ® It is well to 
state its concept here also because it will incidentally enter the dis- 
cussion later in tracing the historical position of the Relative Norm. 
The Relative Norm receives its name, of course, from the manner of 
its function, namely, in that, “It adapts itself to the needs of the 
individual .. . ,”® considered in relation to the quantity of his 
customary full meal. As will also be seen later, the relative ele- 
ment in the collation has a double aspect, as it were; the needs of 
the individual, and the amount of his full meal.1° This relative ap- 
proach in determining the quantity of the collation, and incidentally 
also of the breakfast, is the term “ now advocated by most modern 
moral theologians.” 14 However, the norm itself, in concept and 
function, is far from being a modern one. 

In examining the historical concept and function of the Relative 
Norm, it seems necessary to bear in mind two principles, as the 
writer has elected to call them, which he considers basic in regard 
to this subject. The first is enunciated by Pasqualigus (+1664). 
This author correctly asserted that in order to determine what is to 
be permitted or prohibited in respect to the evening collation, the 
purpose of this repast must be established, just as the purpose of a 


8 Kelly, op. cit., p. 98; N oldin-Schmitt, Swm. Theol. Moral., II, n. 682. 


® Ramstein, “The Absolute and Relative Norm of Fast "The Priest, IV 
(1948), 190. 


10 Cr Noldin-Schmitt, loc. cit., and Mahoney, “ Why Do Thy Disciples Not 
Fast? "—The Clergy Review, V (1933), pp. 130, 132, 134, 136. 


i1 Ramstein, loc. cit. As to this point see also Kelley, “Safeguarding the 
Ecclesiastical Law of Fast ”—The Jurist, VIII (1948), 156-160. 
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law has a function in regard to its meaning and application.!2. For, 
since custom constitutes the law of the collation, the length and 
breadth, as it were, of this custom must be understood according to 
its purpose. This reasoning is juridically correct and has its sanc- 
tion, at least analogically, in canon 18 of The Code of Canon Law. 
This principle may be termed an abstract principle for ascertaining 
antecedently what may be permitted by the customary norm of the 
collation. The introduction and application, and the understand- 
ing of any such custom in relation to practice under this principle 
is clear, for the amount of the collation—not to speak of the quality 
of food employed—must necessarily depend, in part at least, on the 
purpose of the collation. Thus, if the purpose of the collation is to 
afford some nourishment and strength to the body, the permissible 
quantity will certainly be greater than it will be if food is to be 
taken only in what may be termed an accessory or medicinal capac- 
ity, in order to obviate any harmful effect of drink, according to 
the time-honored axiom “ ne potus noceat.” 

The second principle is the statement made by St. Alphonsus 
(+1787). Speaking of the evening collation, he draws special atten- 
tion to the following observations. Local custom must above all 
other considerations be taken into account in this matter. For there 
can be no doubt that in a question of custom the authority of more 
recent doctors of the law, even though fewer in number, who alone 
are in a position to testify concerning a later, modern custom, must 
be deemed of greater value, and without doubt be preferred to even 
the more common authority of older authors, who could not have 
known anything about a custom to be introduced later. When, 
therefore, authors testify concerning some custom, it must be as- 
sumed that they make their assertion not rashly and without suffi- 


12 Decisio 87. Ex quo fine adhibeatur in die teiuni serotina refectiuncula. 
N. 1. Non potest commode explicari quid liceat, vel non liceat circa seroti- 
nam refectiunculam, nisi statuamus, ex quonam fine adhibeatur. Cum enim 
finis sit mensura legis cap. fin. De praebendis, et 1. in aqua. ff. de acquirend. 
rer. dom. atque adeo etiam consuetudinis, quae iam transiit in legem, ita ut 
laxari, et restringi debeat, immo etiam tolli iuxta exigentiam finis, sequitur, 
quod in serotina refectiuncula ea permitti, vel negari debeant, quae exigit finis 
permitti, vel negari.”—Prazis Ieiunw Ecclesiastici et Naturalis (Genuae, 1655) 
(hereafter cited: Prax. Ievun.). 
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cient basis? This principle may be termed, in the opinion of the 
writer, the concrete principle for determining what is actually and 
in practice permitted by the custom of the collation. 

At the risk of indulging in what may, perhaps, be a philosophical 
analysis, the writer believes that the following view concerning 
these postulates is justified. These principles are in their applica- 
tion mutually complementary. For once the actual, practical nature 
of a given custom of the collation has been established as a fact in 
respect to the permissible quantity, this nature of the custom serves 
to indicate its purpose, while the purpose serves, in turn, to cor- 
roborate the specified quantity as permissible and to interpret its 
legitimate extent in application. Thus, where the approved use of 
the Relative Norm is established, its content may be clearly taken 
to indicate that its purpose is to afford some measure of subsidiary 
nourishment on a fast day, in order to maintain required bodily 
strength and vigor. This purpose serves, in turn, not only to cor- 
roborate the lawfulness of the practice as such, but permits the in- 
dividual to take, within the pale of fasting observance, such quan- 
tity of food which he deems necessary for him and which is at the 
same time compatible with this purpose. 

It would appear that until about the thirteenth century the eve- 
ning collation was at least not in general use. In this century, per- 
haps toward its close, the practice commenced to break the fast by 
eating the full meal at or about noon and to take a very small quan- 
tity of food, e.g., of bread (frustulum panis), like an hors d’oeuvre, 
with drink, e.g., of wine (cum vini potu), in the evening. This food 
was taken, as it was stated, by way of medicine to obviate the ef- 
fect of drink on an empty stomach (per modum medicinae, ne potus 
noceret), and to facilitate the night’s repose (ad somnum capien- 
dum) as its purpose.!* It seems that in about the latter part of the 
sixteenth century the custom obtained of taking the collation for 
the purpose of nourishment.!® It must be noted that this purpose of 


cS Theologia Moralis (editio nova [Gaudé], Romae, 1907), Tomus Secundus, 
Lib. III, Tract. VI, n. 1025 (hereafter cited: Theol. Moral.). 


‘4 Leander (+ 1667), Quaestiones Morales Theologicae, Pars Tertia, (Lug- 
duni, 1678), Tractatus V, Disp. IV, Quaestio IV-V (hereafter cited: Quaest. 
Moral. Theol.) ; Cozza (+1729), Tractatus Dogmatico-Moralis de Jejunio 
Ecclestastico (Romae, 1724), Pars Prima, Articulus X, nn. 11, 13; Kelley 
“ Safeguarding the Ecclesiastical Law of Fast ”—The Jurist, VIII (1948), 146. 


15 Cf. Leander, op. cit., Quaest. V; Cozza, op. cit., nn. 12-13. 
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the collation introduced a concomitant increase in the quantity of 
food taken at this meal.1° Whatever may have been the precise 
time of the establishment of the usage of the collation as a means 
of nourishment is not important here. At all events, Pasqualigus 
taught as of his time that the collation was commonly so employed 
by all in the fasting observance, as a complement of the full meal. 
For it was felt that without this additional nourishment one is 
hindered in the performance of his daily tasks, a result which is not 
intended by the Church in its law of fast. Pasqualigus defended 
_ this custom in the light of its expressed purpose not only as a mat- 
ter of existing fact, but especially as necessary in view of its rea- 
sonableness; 1” for, as he states succinctly elsewhere, the reason for* 
the evening collation is to mitigate the rigor of the fast and to af- 
ford strength to perform one’s usual tasks.1 Leander (+1667) like- 
wise taught the necessity of the collation for this purpose.!® One 
can not fail to note that these observations and arguments are 


16“ Tractu temporis introductum fuit aliquid parum sumere fructuum, 
herbarum aut dulciarium ad medicinam, ne potus noceret, ut testantur D. An- 
tonin. [+1459] et Caj. [+1534] de suo tempore. Postmodum consuetudo ob- 
tinuit, etiam ad nutriendum sumere aliquid panis, et fructuum, usque ad tres, 
vel quatuor uncias, ut aliqui DD. dicebant; vel usque ad sex, ut alii puta- 
bant.”—S. Alphonsus, Theol. Moral. (ed. novissima, P. Mich. Heilig. Me- 
chliniae, 1852), Lib. IV, Tract. VI, n. 1025. This text is in the Gaudé Edition, 
Rome, 1907, Tomus Secundus, in Lib III, Tract. VI, n. 1025. 


17N. 4. “Quicquid tamen sit de prima introductione vespertinae refecti- 
unculae, existimo, modo certum esse, quod adhibeatur ad aliqualem substenta- 
tionem naturae, et in subsidium unicae refectionis praescriptae in die jejunii, 
utpote quia non sufficiat pro commoda substentatione naturae eo, quod sine 
tali refectiuncula non possit commode implere suas functiones. Et in hune 
finem adhibetur communiter ab omnibus, etiam a viris timoratae conscientiae 

...” N.5. “Et quod consuetudo respiciat hunc finem, non solum constat 
ex praxi, . . . sed etiam ex ratione quae facit rationabilem ipsam consuetudi- 
nem, et necessariam ipsam refectiunculam atque adeo quod consuetudo ipsam 
permittens fit necessaria. Ieiunium namque ita temperari debet, ut sit quidem 
macerativum corporis, exhibeat tamen congruam substentationem naturae; et 
ut substentatio congrua sit, debet esse talis ut tantum nutriat naturam, ut 
possit functiones suas facere. Quod si ita debilitaretur, ut impediretur in 
suis functionibus, ieiunium excederet intentionem Kcclesiae in macerando 
corpore.”—Prazx. Ietun., Decisio 87. 


18 Op. cit., Decisio 91. 
19 Quaest. Moral. Theol., Pars Tertia, Tract. V, Disp. IV, Quaest. XIII. 
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- sound and practical today in respect to the question of the collation 
allowed under the provisions of The Code of Canon Law. é 

In subsequent pages there will be presented the doctrines of emi- 
nent writers, especially moral theologians—for they gave their at- 
tention to the subject extensively—who have propounded the Rela- 
tive Norm of the collation, particularly those of the 17th, 18th, and 
19th centuries. This study, however, is made not primarily to dis- 
cover whether and to what extent the Relative Norm was actually 
the existing custom in centuries past. When such custom is re- 
ported by an author as existing, the writer will endeavor to point 
out this fact. However, in the sources consulted and here proposed 
it is often difficult, if not impossible, to determine whether the par- 
ticular writer is speaking of a custom actually in existence, or 
whether he is rather referring to a norm which he considers to be an 
acceptable one for practice, provided, of course, that it has been in- 
troduced by the lawfully established usage of the people. All au- 
thors agree that the collation is a creature of custom. The object 
of this study is chiefly to ascertain whether and to what extent the 
Relative Norm has been acknowledged in centuries past as juridi- 
cally acceptable and applicable as the object of popular usage. 
With these general comments as an introduction, the writer offers a 
discourse on the historical concept and the function of what is today 
designated as the Relative Norm of the collation in the observance 
of the ecclesiastical fast, together with observations pertinent to the 
present law in this matter. 


II. Tur REvAtive Norm oF THE COLLATION IN THE 
SEVENTEENTH CENTURY 


Azorius (+1607) allowed the employment of certain lighter foods 
at the evening collation in the main only as a tonic or medicament 
for the stomach, and as a means to dispose the body for a night’s 
rest, though he admitted such food incidentally, as it were, also for 
the purpose of sustaining nature (ad . . . naturam aliqua ex parte 
sustentandam), but not properly, or chiefly, as nourishment.. This 
position of Azorius seems to indicate a transition from the use of 
the collation merely as a medicament to its employment for the pur- 
pose of nourishment. The quantity must be small (modica): three 
or four ounces. One may note here the suggestion of an absolute 
norm. But he expressly allowed this quantity to vary somewhat in 
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respect to differences of climate, age and health of the individual, 
and his oceupation.?° In other words, Azorius assigned to the indi- 
vidual person on the basis of a numerically measured quantity a 
variant incident to local and personal circumstances. Thus, cus- 
tom, or the fact of delicate health, or their being used to more and 
rather sumptuous meals (assweti delicatioribus, et pluribus epulis) 
would allow noblemen to partake of a little larger evening repast.?1 
Likewise, as between those in secular life and those in religious ob- 
servance, the former were accustomed to having a larger collation 
than the latter.?? 

Filliucius (+1622), who is without doubt considered in the sources 
here cited as a writer of considerable authority,?* thus expressly 
understood the representatives of the view proposed by Azorius. 
He also mentioned another “ more recent” opinion of the major- 
ity, which allowed the collation to attain from four to six ounces, 
an indication, it appears, of an absolute norm. He considered both 
views probable.** He himself advanced the view that a norm cer- 
tain for everyone to use is the fourth or fifth part of his customary 
full meal, since such portion in other matters is considered small. 
The chief basis of his doctrine and hence his main authority is the 
fact that the fourth part of the meal was accepted with approval 
by the celebrated academy of theologians.5 


20“. |. quantitas, quae trium unciarum, vel quatuor est. ... Haec tamen 
quantitas cibi pro varietate locorum, et personarum, maior aliquantulo, aut 
minor esse potest: sunt enim regiones aliae aliis frigidiores, calidioresve, et 
personarum aliae provectioris, et grandioris aectatis; aliae infirmioris; aliae 
itidem maiore opera, et labore diurno fatigatae, aliae minore.’—IJnstitutionum 
Moralium Pars Prima (Brixiae, 1617), Lib. VII, Cap. VIII, Octavo quaeritur. 


21 Azorius, loc. cit. 


22 “Sic etiam paulo maior est refectiuncula, qua uti solent profani homines, 
quam sit ea, qua utuntur Monachi, et reliqui Religiosi viri.”—loc. cit. 


23 Cf. also The Catholic Encyclopedia, VI, s.v. “ Filliucci, Vincenzo.” 


24 Quaestiones Morales (Lugduni, 1633), Tomus Secundus, Tract. XXVII, 
Pars II, Cap. II, n. 32. 


25+ habeatur mensura certa pro omnibus, modicum eiusmodi censeri 
potest quarta, vel quinta pars comestionis quam quisque facere solet. Ratio 
est, quia talis pars in aliis rebus pro modica haberi solet: ut in omissione 
missae, in omissione horae canonicae et similibus. ... Confirmatur ex consu- 
latione habita in celebri Academia Theologorum, in qua pro quarta parte 
omnes consenserunt.”—Op. cit., n. 33. Diana (+1663) took special notice of 
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Filliucius, therefore, accepted as probable the allowances in the 
quantity of the collation for the variant situations of place and per- 
sonal circumstances as propounded by Azorius. His contemporary, 
Reginaldus (+1623), stating this doctrine, thus understood it pre- 
cisely as granting a latitude of computation on the basis of differ- 
ent localities and the personal circumstances of individuals.7® He 
received this view with approval and drew therefrom the practical 
conclusion that necessity of food is not the same everywhere or for 
everyone. Hence, each one according to his circumstances must 
avoid excess as to quantity. Excess is present when that which is 
taken is in amount notably greater than the fourth part of one’s 
ordinary meal, unless, as is the practice of people of upright con- 
science, a justifiable reason would permit his taking the equivalent 
of about half of his usual meal.27 It must be noted here that, as 
appears to be directly indicated in his text, Reginaldus was not 
merely theorizing upon what might be an acceptable norm in prac- 


this doctrine as proposed by Filliucius and others. It seems to the writer that 
Diana, an ardent proponent of the absolute norm of eight ounces, recognized 
this doctrine as rather forceful, because he pays close attention and expends 
considerable diligence in his endeavor to refute it with particularity, quoting 
Turrianus (+1635), who had gratuitously dismissed the approval of the acad- 
emy of theologians as of no importance (nullius est momenti),—Diana, Reso- 
lutzones Morales (Venetiis, 1647), Tractatus IV, Miscellaneus, Resolutio 
CXVII (hereafter cited: Resol. Moral.). It may be remarked that other 
authors take notice of Filliucius’ report of the academy of theologians; but 
none of the authors cited in this discourse, so far as the writer has been able 
to ascertain, has dismissed the resolution as of no importance. Thus, e.g., 
Ferraris (+¢.1763) mentions the decision of the academy—Prompta Biblio- 
theca, IV, s.v. “Jejunium,” Art. I, n. 45. 


26 Quamquam tamen ista cibi modica quantitas latitudinem recipit ex varie- 
tate locorum et personarum.”—Prazis Fori Poenitentialis (Moguntiae, 1617), 
Tom. I, Lib. IV, Cap. XIV, n. 185. 


ay Unde fit ne ubique nec omnium eadem sit indigentia, cui subveniri 
possit per eamdem ciborum quantitatem et qualitatem. Quisque igitur ... 
caveat excessum, quem, nisi aliqua causa iusta excuset, dixerim ordinarie con- 
tingere, quando id quod sumitur notabiliter maius est quarta parte eorum 
quae lelunanti sufficerent ad ordinariam suam coenam: nam talis fere sama 
coenat, utpote mediam fere partem sumens eorum quae illi ad plenam coenam 
sufficerent. Id autem viri timoratae conscientiae nolint in die ieiunii facere 
nisi lusta aliqua compellente necessitate. Id quod satis indicat Gclictionset 


non te extendendam ad eam quantitatem, per quam ea censeri possit semi- 
cenatio.”—Reginaldus, loc. cit. 


RELATIVE NORM OF FAST 53 


tice, compatible with the proper observance of fast, but was stating 
what is accepted in actual practice by conscientiously law-abiding 
persons. Custom, therefore, as taught in doctrine and accepted in 
practice, was understood as acknowledging a varying quantity of 
food at the collation in respect not only to different places and cli- 
mates, but also in regard to different individual, personal circum- 
stances. Lessius (+1623), an eminent theologian of this same pe- 
riod, spoke of this precise matter in a few words, but very clearly. 
He taught independently that the measure of the evening collation 
is that which is sustained by the received custom in regard to vari- 
ous places and persons.?° He did not testify to an actually existing 
custom. He did expressly acknowledge, however, that a received 
custom as to quantity could vary not only from place to place, but 
could embrace a quantitative variation in respect also to different 
persons. This view is an evident approbation of what is called the 
Relative Norm. 

Laymann (+1625) accepted in particular as probable and law- 
fully practicable the relative approach of Azorius concerning vary- 
ing climates and personal constitutions and circumstances, together 
with the quantitative norm of Filliucius, not mentioning him by 
name, and of Reginaldus.2® He taught as a general proposition that 
the evening collation must be moderate in quantity, so as not to be 
converted into a full meal.?° Hence, according to Laymann’s view, 
there is an ample margin between the fourth part of one’s usual, full 
meal and the full meal itself. This quantitative margin to about 
half the full meal is permissibly available and is thus lawfully com- 


28“ | | collatiunculam vespertinam .... Mensura autem huius est, quam 
pro varietate locorum et personarum, consuetudo recepta tenet.”—De Iustitia 
et Iure (Antverpiae, 1612), Lib. 4, Cap. 2, Dub. 2, n. 11. 


29 | sicuti notavit Azor. supra citat. q. 7. [8?] et Valerius Reginaldus 
in praxi sua t. |. 2. lib. 4. numer. 185. qui non improbabiliter talem regulam 
tradit: tune demum excessum fieri nocturnae coenulae, quando id quod sumi- 
tur, notabiliter maius est quarta parte eius quantitatis, quae ad integram 
coenam sufficeret: nisi causa aliqua excuset, cuiusmodi est v.g. corporis teneri- 
tudo, vel assuefactio, qua ratione interdum personis nobilioribus plus remitti 
potest: vel occupatio diurna [diuturna? as in Editio Prima Patavina.], qua 
ratione assiduis literarum studiosis plus conceditur.”—Theologia Moralis 
(Editio Nona ab Auctore recognita [sic], Moguntiae, 1723), Lib, IV, Tract. 
VIII, De Observatione Jejuniorum, Cap. I, n. 9. 


30“ Quod attinet ad quantitatem, id universim dici potest oportere esse 
modicam, ne coenula in coenam transeat: ... .”—loc. cit. 
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patible with the fasting observance in given places and for persons 
as and if their individual physical, mental, or occupational circum- 
stances require. There is no doubt that, in the mind of Laymann as 
appears from his text, this doctrine may be actualized in practice 
by virtue of received custom. 
On the basis of the above considerations, it seems to the writer 
certain that the Relative Norm, as it is called, was established by 
Azorius, Filliucius, Reginaldus, and Laymann during the first quar- 
ter of the seventeenth century. The writer has been unable to dis- 
cover sources establishing the doctrine with certainty earlier than 
this time. Bonacina (+1631), mentioning these authors by name, 
except Azorius, reviewed their doctrines without either approval or 
disapproval. According to his own view, the quantity of the colla- 
tion must be subject to that sanctioned by received local custom, 
because this minor repast such as it is was introduced by custom. 
Hence, he merely added as a conclusion that the quantity may not 
be of such proportion as to amount to a full meal, thus transgressing 
the precept of fast and the pale of received custom.*! This doctrine 
of Bonacina is worthy of particular note, because it is a brief sum- 
mation of the law of the collation applicable under The Code of 
Canon Law, and especially because it emphasized the formal ele- 
ment of the collation; namely, to be lawful in practice, the amount 
of the collation must be sanctioned by the received usage. As al- 
ready stated, all authors admitted that the evening collation is ex- 
clusively the creature of received custom. The founders of the 
Relative Norm stressed or dealt in detail with, so it seems to the 
writer, the acceptable amount of the collation, which may be desig- 
nated as the material element of this repast. Lessius and Bonacina 
emphasized the necessary juridic complement required by the Rela- 
tive Norm in practice. Thus Bonacina stated in effect that the 
amount proposed by the Relative Norm is unobjectionable in prac- 
tice only if such amount has the sanction of accepted usage. Bona- 


81“ Sed mihi dicendum videtur in hac materia standum esse consuetudini 
receptae in singulis regionibus, nam refectiuncula fuit per consuetudinem intro- 
ducta; ergo sumi potest iuxta limites receptae consuetudinis, consequenter 
cavendum est, ne tanta cibi quantitas sumatur, per quam refectiuncula transeat 
in coenam, alioquin non diceretur servare lelunium, quo praecipitur unica 
refectio, nec simites [limites?] receptae consuetudinis observarentur.” 


—Opera 
De Morali Theologia (Venetiis, 1687), Tomus Secundus, Disputatio Ultima, 


De Praeceptis Ecclesiae, Quaestio I, Punctum III, n. 2. 
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cina accepted the views of Azorius, Filliucius, Reginaldus, and Lay- 
mann only under the provisions of received local custom, and thus 
brought their doctrine to its correct conclusion and practical result 
in his emphasis on the necessity of received custom. For custom, 
he pointed out, must be such in its actual observance so as not to 
transgress upon the law of fast, which necessarily requires the ob- 
servance of only one full meal. 

Bonacina did not explain in his context upon what basis the ac- 
cepted custom must be understood as accepted, or received. How- 
ever, it seems entirely permissible here to interpolate his meaning. 
The Council of Trent charged those in ecclesiastical authority with 
the duty of enforcing obedience to the observance of fasting.?? 
Hence it necessarily follows that a custom to be received must have 
the sanction of ecclesiastical authority. In passing it may be noted, 
with reference to the element of approved custom in the provisions 
of canon 1251, §1, The Code of Canon Law, in regard to the colla- 
tion, that the decree of the Council of Trent is cited as the second 
footnote in Gasparri’s annotations to canon 336, §1. This canon 
places upon the Bishops the office of urging the observance of ec- 
clesiastical legislation. 

The doctrine concerning the Relative Norm considered up to this 
point may be summarized as follows. The Relative Norm, as es- 
tablished during the first quarter of the seventeenth century, avoids 
a numerical measurement uniformly and strictly applicable to all 
in respect to the evening collation. On the contrary, it accommo- 
dates the amount of the collation to persons individually in view of 
the approximate amount of their full meal, and of differences in 
local climates and in requirements incident to personal circum- 
stances of physical constitution and of activity.** This accommo- 
dation as established by the doctrine of the Relative Norm is al- 


32 Sess. X XV, de ref. (continuatio sessionis), de delectu ciborum, ieiuniis et 
diebus festis. Cf. Diana, Resol. Moral., Tract. IV, Miscellaneus, Resolutio 
CXVII, where it is stated that the custom becomes lawful by approval of the 
ecclesiastical authorities. 


83 Some authors herein cited consider the normal full meal to amount to 
about 32 oz. However, for some, perhaps very few, individuals who take a 
smaller amount, the collation, according to the rule of one fourth of the full 
meal, would result in a quantity less than that granted by the absolute norm 
of eight ounces applicable to all—Cf. Noldin-Schmitt, Sum. Theol. Moral., II, 
n. 682, where the absolute and relative norms are briefly and well presented. 
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lowed in actual practice to the extent of an amount of food which 
is appreciably less than the individual’s customary full meal, ie., 
not more than about half of his full meal, provided always and only 
that such practice has the sanction of received custom. Thus, 
everyone is permitted approximately one-fourth of his full meal, 
and more if conditions of climate and personal circumstances, as 
explained, require more to the limit of about half of the full meal. 
If this doctrine is brought into juxtaposition with the provisions of 
The Code of Canon Law, canon 1251, §1, in regard to this matter, it 
will appear admissible in practice today.** 

The text of Castro-Palao (+1633) clearly evidences that the par- 
ticulars of what is called the Relative Norm have been correctly 
understood and stated in the foregoing. This author dealt with the 
quantity of the collation taken as accompanying drink and as a 
means of facilitating sleep; his text also gives definite indication 
that he did not exclude the purpose of some nourishment. The 
amount, he stated, must be moderate (modica). He explicitly advo- 
cated somewhat (aliquantulum) more food in view of more exacting 
requirements by reason of personal circumstances and of climate, 
within the limits of a moderate quantity (intra limites autem mo- 
dicae quantitatis) , as already pointed out in the doctrines presented 
heretofore.*> In this regard his teaching offered nothing new, and 
there is nothing gained by repeating the same particulars here. As 
to the manner of determining the quantity, proposed in the previous 
doctrines, he departed therefrom. He examined the moderate 
amount as computed by Filliucius, Reginaldus, and Laymann, point- 
ing out that Bonacina had not disagreed with the quantity proposed 
by them and represented by a fourth or fifth portion of the usual 
complete repast. This measure he considered vague, because the 
quantity of the full meal lacked definite determination. He thought 
one pound sufficient as an ordinary full meal, and accordingly he 
concluded that three or four ounces, resulting from the fourth or 
fifth part of one pound, was too rigorous. Hence Castro-Palao pro- 


84 hag ee etn) Ts ss : ‘ 
ma Can. 1251, § 1: “Lex ieiunii praescribit ut nonnisi unica per diem comestio 
‘at ; sed non vetat aliquid cibi mane et vespere sumere, servata tamen circa 
ciborum quantitatem et qualitatem probata locorum consuetudine.” 


*° Opus Morale, Pars Septima, De Justitia et Jure (Lugduni, 1700), Pars 


Sid Tractatus Primus, et in ordine Operum Trigesimus, Disp. III, Punct. 
tle 0 
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posed eight ounces as the moderate quantity permissible.2* His 
assignment of eight ounces is actually done upon a relative basis, 
i.e., by reason of the difficulty ensuing from a smaller amount (quod 
durum est). He cited Fagundez (+1645) and Azorius and others as 
maintaining this measurement. The text of Azorius cited discloses 
the quantity not as of eight ounces, but an amount of only three or 
four. Fagundez, however, did teach a norm of eight ounces as the 
quantity permissible at the collation for everyone,?? as did Escobar 
(+1669) on the authority of Fagundez, but apparently with some 
favorable latitude, to be considered later in his text. They did not 
indicate in their context their approval of an additional amount be- 
cause of circumstances reasonably requiring it.2® It is worthy of 
note here to observe that Castro-Palao arrived at eight ounces be- 
cause he considered the relative computation of one-fourth or one- 
fifth of the customary full meal as too severe. The important point, 
in the opinion of the writer, is not only the fact that Castro-Palao 
taught the permissibility of eight ounces ultimately upon relative 
considerations, but the fact also that upon these eight ounces—ap- 
parently allowable by custom to everyone,®® as also the text of his 
authority, Fagundez, clearly states—Castro-Palao engrafted the 
permissibility of an additional quantity of food at the collation, in- 
cident to the demands of place and of personal circumstances, as 
Azorius had done on the basis of three or four ounces of food. A 


36“ Modicam autem quantitatem reputant Valerius Reginald. tom. 2. praxi. 
lib. 4. num. 185. Layman. lib. 4. sum. tract. 8. cap. 1. num. 9. Filliucius tract. 
27. cap. 7. quaest. 7. num. 82. nec displicet Bonac. de praeceptis Ecclesiae, 
disput. ult. quaest. 1. punct. 3. num. 2. esse quartam, vel quintam partem 
eorum, quae pro communi refectione sufficerent. Obscura tamen regula, cum 
definitum non sit, quae quantitas pro refectione sufficiat. Praeterquam quod 
(ut ego existimo) quantitas unius librae sufficiens est pro communi refectione. 
Si igitur quartam, vel quintam partem hujus refectionis excedere in refecti- 
uncula non posses, non tibi liceret ultra tres, vel quatuor uncias alimenti 
sumere, quin jejunium violares, quod durum est. Quapropter censeo modicam 
quantitatem esse, quae octo uncias non excedat. Uti docuit Fagund. de 
jejunio, cap. 4. num. 18. ubi optime probat idem docuisse Azor. 1 part. lib. 7. 
cap. 8. q. 8... .”—loc. cit. 


87 Tractatus in Quinque Ecclesiae Praecepta (Lugduni, 1632), Tract. in 
Quartum Eccl. Praecept., Lib. 1, cap. 4, nn. 13, 19. 

38 Escobar, Liber Theologiae Moralis (Lugduni, 1644), Primus Tractatus, 
Examen XIII, Cap. I, n. 6; Cap. III, n. 61 (hereafter cited: Lib. Theol. 
Moral.). 


89 Castro-Palao, op. cit., n. 5. 
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similar result was reached by Leander (+1667) independently, it 
seems, of Castro-Palao, as will appear in the following. Castro- 
Palao certainly did not propose the eight ounce rule as an Absolute 
Norm, because he expressly taught that the amount of the collation 
must be ascertained by the prescribed local usage and custom, citing 
Laymann.‘? Moreover, from this citation of Laymann as his au- 
thority it is apparent that Castro-Palao must directly be understood 
to have accepted, as did Laymann, the permissibility of variants in 
quantity as explained heretofore. 

The writer believes that the question of the quantity of the col- 
lation in terms of the Relative Norm reached its culmination in all 
its aspects about the middle of the seventeenth century in the doc- 
trine of Leander (+1667), a contemporary of Diana (+1663), the 
latter a most ardent advocate of the Absolute Norm.*t Leander’s 
doctrine on this subject is discussed at considerable length and with 
the citation of very many authorities in eight Quaestiones in the 
first tome of his voluminous writings on Moral Theology. His 
treatise will be presented here seriatim as found in the Quaestiones. 
This writer considers this somewhat detailed presentation necessary, 
especially as a remote preparation for the teaching of St. Alphonsus 
(1696-1787). 

In Quaestio VI Leander, in opposition to his contemporary, Pas- 
qualigus (+1664), taught that the quantity of the collation must be 
computed with a view to the variants in respect to localities and 
persons. This doctrine is proposed by him as the common opinion, 
citing Azorius, Filliucius, Reginaldus, Laymann, Lessius, Bonacina 
and others.4* Accordingly, in refuting the view of Pasqualigus, he 


40 “ Rursus ex praescripta consuetudine refectiuncula nocturna, vulgo appel- 
lata collatio, in die jejunii permittitur, ne vires nimium deficiant, somnusque 
capi possit.... Illius tamen qualitas et quantitas ex usu et consuetudine 
regionis desumenda est, ut bene relato Abbate rubrica de observ. jejun. col. 1. 
notavit Layman. lib. 4. sum. tract. 8. cap. 1. num. 8 et 9.”—Op. cit., n. 5. 


41 Cf. Diana, Resol. Moral., Pars I, Tractatus IX, Resol. I; Tractatus IV, 
Miscellaneus, Resol. CX VII. 


42“ An quantitas collationis sit iuxta varietatem regionum, et personarum 
mensuranda? Negat Pasqualig. decis. 88. a num. 2 usque ad 4.... Sed 
absolute respondeo: Quod debeat commensurari iuxta varietatem regionum, et 
personarum. Sic tenent communiter Doctores. Azor. 1. part. lib. 7. ¢. 8. Gao: 
Filliucius tract. 27. p. 2. n. 31. Reginald. lib. 4. n. 185. Layman. lib. 4. tr. 8. 
ce. 1. n. 9. Bossius de Iubil. sect. 4. casu 18. n. 149. Caiet. Navar. Sylvest. 


Tolet. Lessius, et Bonac. et communis.”—Quaest. Moral. Theol., Pars Tertia, 
Tract. V, Disp. IV, Quaest. VI. 
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expressly conceded a more ample collation to, e.g., persons of the 
nobility, and those who are engaged in studies. He explicitly left 
this additional quantity undetermined as too difficult of ascertain- 
ment in view of the differences of localities and the requirements of 
the persons concerned. He maintained that it is not the function of 
common doctrine to predetermine a measure in respect to such per- 
sons, but on the contrary a function of the religious prudence of the 
individuals.4? Thus, Leander pointed out in Quaestio VII that as 
a matter of usage more food is allowed in colder climates because 
more is required in order to re-establish bodily energy dissipated by 
the excessive cold and to furnish warmth against the night, invok- 
ing on this particular the authority of Azorius, Filliucius, Reginal- 
dus, and Laymann. For, he argued against the position of Pas- 
qualigus, if a man, who suffers considerable cold at night, may take 
a full meal as the means of obtaining bodily warmth, being for this 
reason excused from observing the fast, a fortiori one is permitted 
for the same reason to partake of a collation larger than usual.** 
In his context Leander acknowledged the common experience of the 
necessity of more food in cold weather. In other words, Leander 
recognized not only the permissibility, but the actual usage of a 
larger collation for a justifiable cause in individual instances, as en- 
tirely compatible with the observance of the fast. This view repre- 


43“ Nec fundamentum Pasqualigi est alicuius momenti, ut contrarium am- 
plectatur; nam ipsemet (ut infra videbimus) concedit quod nobiliores personae, 
et aliae, quae studiis vacant, possint ampliorem refectiunculam sumere, inde- 
terminatam relinquendo quantitatem: ergo in nostro casu absolute idem con- 
cedere debet. Nec id est inconveniens, cum excessus quantitatis assignari 
difficile pro tanta locorum diversitate, et personarum necessitatibus queat. 
Nam ut bene dixit Angles de Iejun. q. 9. art. 2. diff. 4. in fine. et ex illo non 
citato Ludovic. de .S. Ioan. q. unica de Iejunio, art. 12, diff. 3. in appendice, 
nullo modo est doctrinae communis praefigere iis mensuram, sed prudentiae 
timoratae particularium.”—loc. cit. 


44“ An in regionibus frigidioribus plus cibi concedi possit pro collatione 
serotina? Negat Pasqualig. loc. cit. [decis. 88] n. 3..... Sed probabilius 
respondeo: Posse, quia qui in frigidioribus regionibus habitant, plus indigent 
cibis: tum ad recuperandas vires, quae frigore nimio facile deperduntur, ut 
constat: tum ut nocte calefieri commode possint. Tum denique, quia sic usus. 
Sic sentiunt Azor. Filliuc. Reginald. et Layman. loc. cit. Et certe id deberet 
etiam concedere Pasqualigus, cum decis. 264 et 265. concedat, et affirmet, quod 
qui nocte calefieri nequit, nisi coenet, eximatur ab obligatione jejunii: sl ergo 
qui notabile frigus patitur noctu, licite potest coenare, ut calefieri possit, cur 
non poterit ob eandem causam maiorem plus solito collationem sumere? ” 
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sents precisely a function of the Relative Norm, whose meer 
may be adopted by custom. For to have a custom concerning t e 
amount of the collation, it is not essential that the amount shall in- 
evitably be determined in numerical or mathematical quantity, 
even by approximation, for the given locality or for the individual 
persons in that locality. The amount or quantity may lawfully be 
subjected to flexibility. All that has been said in the foregoing 
serves to bear out this statement. It is true, however, that the 
‘amount, in being computed on the relative basis of the individual’s 
full meal, and though also permitting variants in quantity incident 
to individual needs, as explained, must have the sanction of ac- 
cepted custom, which accepted custom must be considered as repre- 
senting the formal or juridic element of the observance of the colla- 
tion. Leander asserted in Quaestio VIII that unquestionably the 
quantity of the collation must also be computed according to the 
received custom in each locality. The reason, he argued very cor- 
rectly, is the fact that the institute of the collation is the creature 
of custom. And hence he drew the conclusion, one may partake of 
it in that quantity which custom has in practice sanctioned (prae- 
scripsit).46 In other words, any individual may take in amount 
whatever the accepted custom of his locality allows to him. Lean- 
der then proceeded in Quaestio IX to examine the doctrine—note, 
not the custom—of Filliucius, Reginaldus, and Laymann permitting 
for the collation a fourth part of one’s customary meal. Leander 
approved this doctrine, but only in respect to those whose full meal 
amounts to thirty-two ounces, stating, however, that the resulting 
eight ounce unit is permissible for all. All are to be allowed, in his 
view, eight ounces, regardless of the amount of their full meal. On 
the other hand, however, in his opinion, the fourth-of-the-custom- 
ary-full meal rule may not be applied by those who are accustomed 
to eat in quantity more pounds than two.* The writer believes that 


oe HY An quantitas collationis sit etiam mensuranda iuxta consuetudinem in 
singulis regionibus receptam. ... . Sed certe absolute et tam speculative, 
quam practice loquendo, respondeo dicendum, quod quantitas collationis 
mensurari etiam debeat iuxta consuetudinem regionum. Patet quia collatio 
vespertina fuit per consuetudinem introducta: ergo potest sumi in ea quanti- 
tate, quam eademmet consuetudo practice praescripsit.”” 


46“ An pro collatione serotina licitum sit quartam partem coenae sumere? 
Affirmant Reginald. lib. 4. cap. 14. dub. 10. n. 185. Layman. lib. 4. tract. 8. 
cap. 1. num. 9. et Filliue. tract. 27. p. 2. ¢. 3. q. 7. n. 33. dicens ita determina- 
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this statement of Leander may not be understood as denying what 
he had previously approved concerning the permissible variants in- 
cident to different climates and personal circumstances, in the sense 
that no one would be permitted more than approximately eight 
ounces of food at the minor repast. Rather to the contrary, as his 
text indicates, Leander posed the question whether the fourth-of- 
the-customary-full meal doctrine is acceptable within the pale of 
the fasting observance as a general proposition and as such applica- 
ble to all. Leander answered with the distinction as outlined in 
the foregoing, to the effect that approximately eight ounces consti- 
tutes an amount permissible to all. This position he took ez pro- 
fesso in subsequent Quaestiones. But in considering this, his 
previous conclusions must not be forgotten; his view must be ap- 
proached in its entirety. After affirming emphatically in Quaestio 
X that a determined quantity of food must be assigned for the 
collation in order to avoid confusion and scrupulosity, he asserted 
that not only four,*’ or six,4® but eight ounces are permitted to all 
by custom, according to the doctrine of Fagundez and others.*® It 
becomes apparent, therefore, when one considers his views in their 
entirety, that Leander, in establishing the permissibility of approxi- 
mately eight ounces for all, did not deny that an additional quan- 
tity is allowable to individuals in view of the circumstances of 


tum fuisse in celebri Academia Theologorum. Quorum opinionem refert in 
ultimo loco Machado lib. 2. part. 4. tract. 3. docum. 7. num. 2. nec approbans, 
nec reprobans. Negant vero Luysius Turrianus in selectis, centur. 2. dub. 94. 

Diana 1 p. tract. 9. resol. 1. vers. Quod ego sentiam, dicens .. . laxam, 
et 4. part. tract. 4. resol. 117. ...improbabilem. Ausonius in Summa Dianae, 
verb. Iejunium, num. 59. docens opinionem contrariam in praxi non esse ad- 
mittendam. Bossius sect. 4. de Iubilaeo, casu 18. num. 117. Sed ego clarius 
respondeo. Quod licitum sit sumere pro collatione vespertina quartam partem 
coenae, his, quorum coenae non excedunt trigintaduas uncias, quia in hoc 
eventu non sumunt pro collatione, nisi quantitatem unciarum octo, quam vere 
sumi posse ab omnibus indifferenter infra ostendemus. Ab aliis vero, qui 
plures libras cibi in qualibet coena sumunt, nequaquam possit sumi quarta pars 
coenae, quia excederent profecto limites vespertinae collationis, cum sic ex- 
cederent, et multum, quantitatem unciarum octo. Sic Pasqualig. tract. de 
jejunio, decis. 90. a num. 4. et debent sic docere omnes Doctores primae sen- 
tentiae, et alii qui uncias octo pro collatione permittunt.” 


47 Op. cit., Quaest. XI. 
48 Op. cit., Quaest. XII. 
49 Op. cit., Quaest. XIII. 
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places and persons. Indeed, the writer believes that in the last 
analysis Leander, as did Castro-Palao, simply engrafted these addi- 
tional quantities (whenever admissible under circumstances) upon 
the eight ounces granted as the basic amount for everyone. That 
is, his teaching results in a concession of a unit of approximately 
eight ounces for all, with a plus quantity whenever circumstances 
allow this under received custom. 

The subject of Leander’s extensive treatise on this question is 
clearly and succinctly presented by Busenbaum (+1668). The ex- 
cellence and significance of his “ Medulla ”, which, having approved 
authors as its source, seems to have been composed primarily from 
the practical standpoint and thus intended for practical applica- 
tion,5° are well known in the field of Moral Theology.°* 

Busenbaum asserted that, as a matter of custom, the evening col- 
lation is taken for the purpose of nutrition.52 As to the amount, 
especially if one considers the stated purpose of his work, it seems 
that the text of Busenbaum discloses his acceptance of the teachings 
of Filliucius following the decision of the celebrated academy of 
theologians, of Reginaldus, and of Laymann, which advocated the 
fourth portion of an individual’s usual complete repast, as the com- 
mon opinion in opposition to the view of Turrianus (+1635) and 
Diana (+1663) and others,®? representatives of the Absolute Stand- 


50 And not, at least primarily, from an academic and theoretic point of 
departure. Thus, the title page of his work reads: Medulla Theologiae Mora- 
lis, Facili ac perspicua Methodo resolvens Casus Conscientiae, Ex variis proba- 
tisque Authoribus concinnata a R. P. Herm. Busenbaum, e Societate Jesu, SS. 


Theologiae Licentiato, Poenitentibus aeque ac Confessariis perquam utilis. 
Editio Novissima . . . (Coloniae, 1741). 


51 Cf. The Catholic Encyclopedia, Vol. II, s.v. “Busembaum, Hermann”; 
Wetzer und Welte’s Kirchenlexikon, Vol. II, s.v. “Busenbaum, Hermann Ae 
Lehmkuhl, Theologia Moralis (Friburgi Brisgoviae, 1890), II, Catalogus 
scriptorum de theologia practica, p. 802 (hereafter cited: Theol. Moral.). 


52 Op. cit., Lib. III, Tract. VI, Cap. III, Dub. Ene 


53 “Quoad eius [collatiunculae vespertinae] quantitatem, communiter designa- 
tur quarta vel quinta pars integrae coenae, contra Dian. 1. p. t. 4. res. 117. 
Turr. ete. docet Reg. c. 2. lib. 6. n. 185. Lay.c.1.n.9. Fill. t. 2. tr. 27. Paw: 
Chae. a . n. 33. dicens, ita decisum esse in celebri Academia Theologorum, qui 
omnes in quartam partem consenserint. Idem probat Escob. t. 1. E. 13. c. 3. 
n. 61. siquidem coena ordinaria duarum librarum pondus non excedat, quia 
talis in reliquis praeceptis modica censetur; ....”—loc. cit. 
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ard of eight ounces. As appears in his context, Busenbaum noted 
the doctrine of Escobar (+1669). The work of the latter referred 
to was composed also for a primarily practical use for confessors.°4 
Escobar affirmed in one passage in his work (the place not cited by 
Busenbaum) that the minor meal must not exceed, at the most, 
eight ounces (ad summum octo uncias non debet excedere).®® Else- 
where, in the passage cited by Busenbaum, the text of Escobar 
seems definitely to grant some latitude beyond eight ounces, but in 
the sense that this quantity may not be notably exceeded.5® 

The context of Escobar reveals no admissible variants in view of 
different climates and personal circumstances, and indicates that he 
would agree with Filliucius only with difficulty and reservation. In 
this latter particular his position resembles that of Leander; and it 
can not be maintained that he adhered to an eight ounce measure 
absolutely. Busenbaum, on the other hand, gave express recogni- 
tion to the customs extant in various localities of conceding more to 
individuals by reason of personal circumstances and more exacting 
climatic conditions, following in this particular the tenets of Lay- 
mann and Bonacina.5? On the basis of these considerations, and 
also from the peculiarly practical purpose of the work of Busen- 
baum, it would appear certain that he not only approved the prac- 
tical application of what is called the Relative Norm, because he 
pointed to it as the common opinion, but that he bore express wit- 
ness to its employment in actual usage. Tamburini (+1675) wrote 
that the opinion among the more recent exponents holds approxi- 
mately eight ounces as permissible to all by reason of legitimate 
custom. The doctrine allowing the fourth part of one’s usual meal 


54 Lib. Theol. Moral., Operis Idea, p. 4, in princ. This handbook has been 
esteemed as of considerable value ——cf. Lehmkuhl, Theol. Moral., II, Catalogus 
scriptorum de theologia practica, p. 805. 


55 Op. cit., Primus Tractatus, Examen XIII, Cap. I, n. 6. 


56 “Tentaculi quantitatem assigna. Docet Fagundez pr. 4. lib. 1. cap. 4. num. 
13 et 19. octo uncias posse permitti. Filliucius tom. 2. Tract. 27. part. 4. cap. 3. 
q. 7. num. 33. extendit collationem ad quartam partem coenae ordinariae. Si 
coena ordinaria duarum librarum pondus non superet, vera est Filliucii sen- 
tentia; si excedat notabiliter, falsam omnino reputarim.”—Op. ctt., Examen 
IGM, (Ohya, LOG Sol athe 


57“ Adde, quibusdam in locis ex consuetudine plus permitti saecularibus, 
quam religiosis; nobilibus, quam plebejis, et in frigidis regionibus, quam in 
aliis, ut notat Laym. 1. 4. t. 8. c. 1. et Bon. loc. cit.’—Medulla, loc. cit. 
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he designated as probable (probabilis est opinio), with the citation 
of Filliucius and his immediate contemporaries associated with him, 
and who may now be called the traditional authorities in regard to 
this subject.®8 Hence, he acknowledged this view as admissible. 
His treatment does not offer anything substantially new on the 
present subject. Yet his discussion furnishes a very useful contri- 
bution. It consists in a brief, but precise, comparative analysis of, 
and an accurate distinction between, a relative and absolute ap- 
proach in ascertaining the quantum of the minor meal. The former 
depends on the amount of the chief repast, varying in respect to 
different persons. Hence the fourth part thereof is an amount of 
the collation resulting in a relative variance. The latter approach 
represents a unit amount of eight ounces for all, of whatever bodily 
constitution or condition. The quantum seems, perhaps, to derive 
from the normal complete repast, which is considered as some thirty- 
two ounces. At all events, the end result may be the same in an 
individual case, whether computed by a relative standard or im- 
posed by the absolute norm, but the points of departure or prin- 
ciples in arriving at the quantitative product are manifestly differ- 
ent. The absolute norm is deemed to have the advantage of 
obviating the scruples of a tender conscience in estimating a per- 
missible amount.5® Perhaps the absolute norm of approximately 
eight ounces was derived in part from the concept of the one-fourth 
portion of the usual repast, and in part from the assumption that 
the amount of the normal meal is about thirty-two ounces. 


58 Theologia Moralis (Venetiis, 1748), Tomus Primus, Lib. IV, Caput V, 


§ III, De Jentaculo, quod in Jejuniis indulgetur, 1 (hereafter cited: Theol. 
Moral.). 


ee Posse te quartam partem solitae coenae pro jentaculo comedere: ut si 
viginti uncias assumere in coena soles, posse assumere quinque, si quadraginta, 
decem, probabilis est opinio. Ita Reg. t. 1. 1. 4. c. 14. dub. 10. n. 185. Laym. 
1. 4, tr. 8.c.1.n.9, Filliue. t. 2. tr. 26. p. 1. c. 3. q. 7. nu. 33. Sed quia com- 
muniter vix ad triginta duas hominum coena solet ascendere; ideo qui con- 
cedunt uncias octo absumi posse, quae sunt quarta pars de triginta duobus, 
non longe ab hac opinione videntur recedere: recedunt tamen; quia hasce 
uncias octo concedunt omnibus sive ampla, sive modica coena utentibus, sive 
robustis, sive valetudinariis; sive iis fames prorsus extingatur, sive nequa- 
quam: id quod prudenter inductum pro praxi est, ne scilicet scrupulis pateret 
paulo religiosioribus via. Dixi autem (octo circiter uncias) nam parum ex- 
cedere addendo unam, vel alteram unciam supra praedictas octo, esset ex 
nonnullorum sententia parvitas materiae, nec peccatum mortale constituens 
Ita Pelliz. Leand. ex Turriano apud Dianam p. 9. tr. 6. res. 15.”—loc. cit. 
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Potesta (+1702) in a cursory observation concerning the collation 
reported that the custom of eight ounces of food exists among those 
who carefully observe the fast. He also pointed out, however, that 
Angles (+ toward close of 16th cent.) and Mastrius (+1659) were of 
the opinion that the quantity of the minor repast must be left to the 
prudence of individuals in accord with differences of complexion.® 
Tt is hardly possible to offer a comment, except to notice the obvi- 
ous, in that he did not disapprove of the use of a relative approach 
to the problem. 

It is a somewhat remarkable coincidence that the seventeenth 
century is brought to a close by a brief resumé of the doctrines dis- 
cussed in the foregoing, afforded by the text of the eminent author- 
ity, Reiffenstuel (+1703). Indeed, his historical position would 
logically require the inclusion of his views here. His treatment of 
the subject offers nothing essentially new. It merely confirms what 
has been presented here, and proposes, as he stated, to report the 
principal and more probable opinions of the authorities,*4 which are 
among those cited herein. His recognition of the views which con- 
stitute the Relative Norm as being among the more probable is, of 
course, of primary importance. The review which Reiffenstuel pro- 
vides is, however, so concise and yet comprehensive and substan- 
tially complete, as to offer a well defined synopsis. For these 
reasons the writer has elected to reserve it for the second final por- 
tion of this study, and thus to present it as a retrospect and sum- 
mary, which will at once serve handsomely as an introduction. 

The offering of any conclusions is hardly necessary in regard to 
what has been considered to this point on the present subject. 
What has been stated is applicable under the provisions of canon 
1251, §1, of the Code. In conclusion, however, it may be remarked 
that any serious discussion of the subject, upon whatever immediate 
private authorities it may depend, will be traceable ultimately and 
in principle to some or all of the original sources here cited. 


J. SCHMIDT 
Tue CatHoiic UNIVERSITY OF AMERICA 


60 N. 2885. “Collatio, seu refectiuncula vespere facienda,... N. 2886. Ex 
consuetudine, et praxi timoratorum sumi possunt unciae octo cibi. Angles, et 
Mastrius dicunt quantitatem remittendam esse prudentiae particularium, iuxta 
diversitatem complexionum ....”—Hxamen Ecclesiasticwum (Matriti, 1759), 
Tomus I. 

61“ Referam igitur praecipuas, et probabiliores sententias Doctorum, . . .”— 
Theologia Moralis (Mutinae, 1745), Tomus Secundus, Tract. X, Distinct. 106. 
Quaest. II, n. 24. 

62 The second part of this study will appear in the next issue of Tue Jurist. 


TRIALS—EASTERN AND LATIN * 


HEN the Holy Father, on the Feast of Epiphany 1950, by 
Apostolic Letters promulgated the canons De Iudicus + for 
the Eastern Churches, he made available for those of us 

who are governed by the Latin Code a basis for studying interest- 
ing and important juridical developments in this field which, unfor- 
tunately, has not received the wealth of commentary devoted to 
other fields. Perhaps Cardinal Lega was expressing an implied 
yearning for just this opportunity when he wrote in his Proemium: 
“Negabitur forsan iuris interpreti quaecumque facultas censurae 
exercendae in Codicem? Curandi ut Codicis forma aliqua ex parte 
in meliorem ditionem aut ordinem redigatur ut iam statuta in 
melius reformentur? At quid inter homines etsi bene compositum, 
in perfectiorem statum reduci non potest?”’? To provide a basis 
for study of juridical development in judicial procedure we venture 
to set forth in compendium a brief survey of the principal differ- 
ences between De Processibus of the Latin Code and De Iudicis of 
the Oriental. 

This comparative study has been made possible by conversation 
with and notes received from Father Acacio Coussa, monk of the 
Basilian Order of Aleppo, Professor of Canon Law and Oriental 
Ecclesiastical Law in the Pontifical Institute Utriusque Iuris, Secre- 
tary of the Pontifical Commission for the Authentic Interpretation 
of the Canons of the Code, Secretary of the Pontifical Commission 
for the Redaction of the Code of Oriental Canon Law, Consultor 
of the Sacred Congregation for the Oriental Church, to whom grate- 
ful acknowledgement is hereby made. Gratitude is also expressed 
to the Right Reverend Dr. Louis Motry, Dean of the School of 
Canon Law, The Catholic University of America, for several valu- 
able suggestions. 


* Paper read October 12, 1951, by Very Rev. Thomas J. Tobin, S.T.D., 
J.C.D., LL.D., Vicar Ceonahal of the Archdiocese of Portland, at the senna 
meeting of The Canon Law Society of America, in Chicago. 


16 ian. 1950—AAS, XLII (1950), 5 ss. 
2 Commentarius in Iudicia Ecclesiastica, ed. 1950, vol. I, p. XVII. 
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The Canons of the Oriental Code which are hereafter printed in 
italics are new if compared with the Latin Code. They derive for 
the most part from the sources indicated in the Codex Iuris Ca- 
nonict, from norms of the Sacred Roman Rota, from approved 
authors and from various civil codes. 

In order to see each provision in its proper background, the fol- 
lowing outline of subject headings should be kept in mind: 


Oriental procedure 


De Iudiciis 
ce. 1-576 


Pars I 

De Iudicis in Genere 

ec. 1-225 

Pars II 

De Iudicio Contentioso 

ec. 226-506 

Sectio I 

De Iudicio Contentioso in Genere 
cc. 226-452 

Sectio II 


De Iudicio Contentioso coram 
Unico Iudice 


ce. 453-467 


Latin procedure 

De Iudiciis 

ec. 1552-1959 

(preliminary canons: cc. 1552- 
1555) 

Sectio I 

De Iudicus in Genere 

ec. 1556-1924 


Sectio II 
De Peculiaribus Normis in Cer- 
tis Quibusdam Iudicis Servandis 


ec. 1925-1998 
Titular: 

de modo evitandr 
cc. 1925-1932 
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Sectio III 

De Causis Matrimonialibus 

ec. 468-500 

Sectio IV 

De Causis contra Sacram Ordi- 
nationem 

ec. 501-506 

Pars III 

De Iudicio Criminalr 

ec. 507-576 


De Causis Matrimonialibus 
ec. 1960-1992 


De Causis contra Sacram Ordi- 
nationem 
ec. 1993-1998 


De Iudicio Criminali 
ec. 1933-1959 


The first part of this study, presented herewith, offers four cate- 
gories of differences discerned in a comparison of the two sources of 
norms. The first category contains differences due to the law and 
the traditions of the East; the second category, differences resulting 
from the publication of the Oriental Code part by part; the third 
category, differences due to the present condition of dioceses in the 
East; and the fourth category, differences due to the insertion of 
authentic interpretations. 

The second part of the study will deal with differences due to 
clarification and betterments in the Latin Code (modifying the 
latter or adding new prescripts). This part of the study will ap- 
pear in the next issue of THE JURIST. 


I. Dirrerences DvuE To THE LAW AND THE 
TRADITIONS OF THE FAST 


Under this heading come all the prescripts that have to do with 
Patriarchs, Archbishops, patriarchal and archiepiscopal tribunals, 
synods (episcopal councils) which permanently assist the Patriarchs 
and the Archbishops, monks and other religious directly dependent 
upon a Patriarch. Oriental Archbishops are heads of churches 
under the jurisdiction of the Pope. In power and obligations they 
are almost equal to the Patriarchs, although lower in rank—e.g. the 
Archbishop of the Ukrainians, the Archbishop of the Rumanians.? 

In this category we may note the following canons: 


3 Coussa, Hpitome Praelectionum de Iure Ecclesiastico Orientali, 2 vols., vol. 
I (Typis Polyglottis Vaticanis, 1940), n. 285. 


TRIALS—EASTERN AND LATIN 69 


(iiscana16, $1, 1. 1° 


Coram tribunalibus Sedis Apos- 
tolicae conveniri debent: 


Episcopi residentiales in con- 
tentiosis, et, Syncellis + exceptis, 
ceteri locorum Hierarchae sive 
in contentiosis sive criminalibus, 
dummodo Patriarchae vel Archi- 
episcopo non subiiciantur aut, si 
subiiciantur, domicilium vel 
quasi-domicilium extra patriar- 
chatus vel archiepiscopatus ha- 
beant. 


(2) CONST. S19 Mee 


Patriarchae cum Synodo perma- 
nenti competit iudicare Episco- 
porum sibi subiectorum, qui do- 
micilium vel quasi-domicilium in 
patriarchatu habent, causas cri- 
minales minores, quae nempe 
poenam privationis officii aut de- 
positionis minoris seu deposi- 
tionis simplicis vel maioris seu 
degradationis non secumferant; 
2.° In causis vero maioribus, 
Patriarcha cum Synodo perma- 
nenti processum instruere debet 
Romano Pontifici, ferendae sen- 
tentiae causa, transmittendum. 
Patriarcha, insuper, ad scanda- 
lum vitandum, remedia oppor- 
tuna interim adhibere potest. 


§ 2. Archiepiscopo cum Sy- 
nodo permanenti, quod attinet 
ad causas criminales minores 


4T.e. Vicarii Generales. 


compared with 


can. 1557, § 2 


Tribunalibus Sedis Apostolicae 
reservatur iudicare: 


1° Episcopos residentiales in 
contentiosis, salvo praescripto 
can. 1572, §2;.... 


Cf. Coussa, zbid., n. 123. 
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Episcoporum sibi subiectorum, 
qui in archiepiscopatu domici- 
lium vel quasi-domicilium ha- 
bent, competit processum instru- 
ere; sententia autem ferri non 
potest nisi praevia Romani Pon- 
tificis speciali delegatione. 


can. 18 


Patriarchae cum Synodo perma- 
nenti est iudicare: 


1° Causas contentiosas Epis- 
coporum, etiam titularium, gra- 
vioris momenti, et, si agatur de 
re pecuniaria, illas in quibus agi- 
tur de summa vel re cuius pre- 
tium excedat triginta milia fran- 
corum aureorum; 

2° Eparchiarum > contentiosas 
causas; 

3° Causas de iuribus aut bo- 
nis temporalibus Episcopi aut 
mensae seu domus vel curiae 
eparchialis. 
§ 2. Causae gravioris momenti, 
de quibus in $1, definiri et, 
quoad fieri potest, recenseri de- 
bent in Synodo patriarchali. 
§ 3. Patriarchae competit iudi- 
care ceteras contentiosas causas 
EKpiscoporum, etiam titularium, 
firmo can. 46, § 1, n.1. 


can. 19 


Tribunali ordinario sedis patri- 
archalis de quo in can. 85 com- 
petit 1udicare: 


5 Te. ecclesiastical provinces. Cf. Coussa, ibid., n. 187. 
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1° Hierarchas locorum, Syn- 
cellis exceptis, Patriarchae Syn- 
cellos atque delegatos qui non 
sint Episcopi; 

2° Personas physicas vel mo- 
rales Patriarchae immediate 
subiectas, firmo praescripto can. 
51, $1; 

3° Religiones iuris pontificii 
exemptione pontificia fruentes, 
firmo praescripto can. 51, $1; 

4° Causas contentiosas vel 
criminales Superioris in religione 
iuris pontificii exemptione ponti- 
ficia fruente, qui in eadem reli- 
gione Superiorem iudiciali potes- 
tate praeditum non habeat; 

5° Causas ex iuris praescripto 
tribunali patriarchali reservatas. 


can. 20 


§ 1. Quae can. 18 de competen- 
tia Patriarchae, cum vel sine Sy- 
nodo permanenti, praescripta 
sunt, intelligi debent etiam de 
Archiepiscopo et Synodo perma- 
nenti archiepiscopatus. 

§ 2. Tribunali vero  ordinario 
Sedis archiepiscopalis competit 
iudicare MHierarchas locorum, 
Syncellis exceptis, qui Episcopi 
non sint. 

§ 3. Archiepiscopalis dignitas 
coniuncta est cum sede metro- 
politana extra patriarchatus sita, 
a Romano Pontifice aut a Sy- 
nodo Oecumenica determinata 
vel agnita. 
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(3) can. 37,§2 


Si vero agatur de iuribus aut bo- 
nis temporalibus Episcopi aut 
mensae seu domus vel curiae ep- 
archialis extra patriarchatus et 
archiepiscopatus, controversia di- 
rimenda deferatur ad tribunal 
appellationis. 


(4) can. 46-47 


§1. Reprobata contraria consue- 
tudine, tribunali collegiali trium 
judicum reservantur: 


1° Causae contentiosae: a) de 
vinculo sacrae ordinationis et 
oneribus eidem adnexis; b) de 
vinculo matrimonii, firmo can. 
498; c) de separatione coniu- 
gum; d) de statu personarum, de 
natalibus, legitimatione prolis, 
de iuribus et praecipue de dote 
vel de alimentis a validitate ma- 
trimonii dependentibus; e) de 
luribus aut bonis temporalibus 
cathedralis ecclesiae; f) de iure 
fundationis seu patronatus ad 
personam moralem spectante; g) 
de re patrimoniali cuius pretium 
excedit summam decem milium 
francorum aureorum; 

2° Causae criminales: a) de 
privatione beneficii inamovibilis; 


compared with 


compared with 


can. 1572, §2 


Si vero agatur de iuribus aut bo- 
nis temporalibus Episcopi aut 
mensae vel Curiae dioecesanae, 
controversia dirimenda deferatur 
vel, Episcopo consentiente,® ad 
diocesanum tribunal collegiale 
quod constat officiali et duobus 
ijudicibus synodalibus antiquiori- 
bus, vel ad iudicem immediate 
superiorem.* 


can. 1576 


§ 1. Reprobata contraria consue- 
tudine et revocato quolibet con- 
trario privilegio: 

1° Causae contentiosae de 
vinculo sacrae ordinationis, et 
matrimonii, vel de iuribus aut 
bonis temporalibus cathedralis 
ecclesiae; itemque criminales in 
quibus res est de privatione be- 
neficii inamovibilis aut de irro- 
ganda vel declaranda excommu- 
nicatione, tribunali collegiali tri- 
um iudicum reservantur; 

2° Causae vero quibus agitur 
de delictis quae depositionis, pri- 
vationis perpetuae habitus ec- 
clesiastici, vel degradationis poe- 
nam important, reservantur tri- 
bunali quinque iudicum. 
§ 2. Loci Ordinarius tribunali 
collegiali trium vel quinque iudi- 
cum cognitionem committere po- 


8 Episcopus potest convenire sed non conveniri. P.C.I., 29 apr. 1940—AAS, 


XXXII (1940), 212. 
TCf. can. 1594, §§ 1, 2. 
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b) de delictis quae depositionis 
minoris seu depositionis simpli- 
cis, privationis perpetuae habi- 
tus ecclesiastici, vel depositionis 
maioris seu degradationis poe- 
nam important; c) de irroganda 
vel declaranda excommunica- 
tione. 


§ 2. Loci Hierarcha, incluso Syn- 
cello si habuerit mandatum spe- 
ciale, certam causam, difficilio- 
rem vel implicatiorem, viden- 
dam, ad normam iuris, ab unico 
ludice, committere potest iudicio 
trium iudicum. 

§3 Duos iudices qui una cum 
praeside tribunal collegiale con- 
stituunt, inter iudices eparchi- 
ales Hierarcha designet ex or- 
dine per gyrum seu turnum, nisi 
pro sua prudentia aliter opportu- 
num existimaverit. 


can. 47 


Hierarcha loci, utraque parte pe- 
tente, concedere poterit ut aliae 
quoque causae tribunalis collegi- 
alis iudicio subliciantur. 


(5) can. 51 


§ 1 Si controversia sit inter reli- 
giosos eiusdem monasterii sui 
iuris, iudex primae instantiae est 
Superior eiusdem monasterii; si 
inter monasteria eiusdem con- 
foederationis, est praeses eius- 
dem confoederationis; si inter 
monasteria stauropegiaca non 
confoederata, est ille quem Pa- 
triarcha designaverit. 


compared with 


test etiam aliarum causarum, id- 
que praesertim faciat quando de 
causis agitur quae, attentis tem- 
poris, loci et personarum adiunc- 
tis et materia iudicii, difficiliores 
et maioris momenti videantur. 

§3. Duos vel quatuor iudices qui 
una cum praeside tribunal colle- 
giale constituunt, inter iudices 
synodales Ordinarius, nisi pro 
sua prudentia aliter opportunum 
existimaverit, eligat per turnum. 


can. 1579 


§ 1. Si controversia sit inter re- 
ligiosos exemptos elusdem re- 
ligionis clericalis, 1udex primae 
instantiae, nisi aliud in consti- 
tutionibus caveatur, est Superior 
provincialis, aut, si monasterium 
sit sui iuris, Abbas localis. 

§ 2. Salvo diverso constitutio- 
num praescripto, si res conten- 
tiosa agatur inter duas provin- 
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§ 2-1° Si controversia sit inter 
domus vel religiosos eiusdem ex- 
empti clericalis Ordinis vel Con- 
gregationis, iudex primae instan- 
tiae, nisi aliud in statutis cave- 
atur, est Superior provincialis; 
2° Salvo diverso statutorum 
praescripto, si res contentiosa 
agatur inter duas provincias, in 
prima instantia iudicabit supre- 
mus religionis Moderator, qui 
potest causam aliis committere. 


§3 Firmo can. 16 §1, n. 2 et 


can. 19 nn. 2-4, si controversia . 


enascatur inter religiosas per- 
sonas physicas vel morales di- 
versae religionis, aut etiam inter 
eiusdem non exemptae Congre- 
gationis personas physicas vel 
morales vel inter eiusdem muli- 
erum monasterii vel Ordinis per- 
sonas physicas vel morales, aut 
inter religiosum et clericum sae- 
cularem vel laicum, iudex primae 
instantiae est Hierarcha loci. 


(6) can. 71 


Tudices et ministri de quibus in 
can. 38 seqq., assumi possunt ex 
personis diversi quoque ritus. 


(7) can. 72 


§1. 2° A tribunali eparchiae 
Patriarchae vel Archiepiscopi 
propriae et a tribunali locorum 
patriarchatus vel archiepiscopa- 
tus ubi eparchiae erectae non 
sunt appellari debet ad Patriar- 
cham vel Archiepiscopum, firmo 
can. 73, § 2; 


cias, in prima instantia iudicabit 
ipse per se vel per delegatum su- 
premus religionis Moderator; si 
inter duo monasteria, supremus 
Moderator Congregationis mo- 
nasticae. 

§ 3. Si demum controversia e- 
nascatur inter religiosas personas 
physicas vel morales diversae re- 
ligionis, aut etiam inter religio- 
sos eiusdem religionis non ex- 
emptae vel laicalis, aut inter re- 
ligiosum et clericum saecularem 
vel laicum, iudex primae instan- 
tiae est Ordinarius loci. 
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3° A tribunali Metropolitae 
Patriarchae vel Archiepiscopo 
subiecti fieri debet appellatio ad 
Patriarcham vel Archiepisco- 
pum, © 

5° A tribunali regionali, nisi 
aliud expresse statutum sit, ap- 
pellatio fieri debet, iuxta casus, 
ad Patriarcham, ad Archiepisco- 
pum vel ad Metropolitam; 

6° A tribunali unico plurium 
rituum, de quo in can. 39 appel- 
latio fieri debet ad tribunal de- 
signatum a Patriarchis partium 
diversi ritus in causa. 
§ 2 Inter monasteria vel mona- 
chos, tribunal secundae instan- 
tiae: 

1° Pro causis coram Superiore 
monasterii sui iuris non confoede- 
rati actis, est penes loci Hierar- 
cham, si agatur de monasterio 
luris eparchialis vel pontificii ex- 
emptione pontificia non fruente; 
penes Patriarcham, si de monas- 
terio stauropegiaco § vel de mo- 
nasterio exemptione pontificia 
fruente; 

3° Pro causis coram praeside 
confoederationis monasticae ac- 
tis, est tribunal eparchiale si 
confoederatio non sit exempta; 
secus, est, tribunal patriarchale 
de quo in can. 19. 


8T.e. monasterium quod Patriarcha exemptum sibique reservatum ex crucis 
impositione declaravit. Cf. Coussa, tbid., n. 275. 
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can. 73 


§1. A tribunali Patriarchae vel 
Archiepiscopi iudicante in prima 
vel secunda instantia appellatio 
fieri potest ad Sedem Apostoli- 
cam vel ad alios iudices a Patri- 
archa vel Archiepiscopo nomina- 
tos, firma § 2. 

§ 2. Quoties ipse Patriarcha vel 
Archiepiscopus partes iudicis per 
se egit, appellatio interponi de- 
bet ad Sedem Apostolicam. 


can. 74 


Appellatio a sententiis de quibus 
in can. 17, §1, n.1, et § 2, et in 
can. 18, §$ 1, 3, fieri debet ad 
Sedem Apostolicam. 


(8) can. 79, § 2 


Causas quae ad fideles rituum 
orientalium spectant et per ap- 
pellationes ad Sedem Apostoli- 
cam deferuntur, Sacra Rota iudi- 
cat in secunda et ulteriori in- 
stantia, si a Sacra Congregatione 
pro Ecclesia Orientali ad eam 
remittantur. 


(9) cann. 85-91, inclusive 


De ordinariis tribunalibus patri- 
archalibus et archiepiscopalibus. 


(10) can. 93,§ 2 


Tudex a Patriarcha delegatus, 
nisi aliter ferat delegationis re- 
scriptum, uti potest ministris 
intra territorium mandantis de- 
gentibus. 
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(lijcéean. 161, § 8 


Iusta ex causa, Patriarcha et 
Archiepiscopus erigere possunt 
ad actum tribunal in quolibet sui 
patriarchatus vel archiepiscopa- 
tus loco. 


(12) can. 157, § 2 


Nisi iusta causa aliud suadeat, 
quoad eius fieri potest, lingua of- 
ficiali loci redigantur; sed inter- 
rogationes et responsiones testi- 
um, aliaque similia, lingua ver- 
nacula confici debent. 


(13) can. 404, n. 10° 


Non est locus appellationi: 
A sententia iudicis unici in cau- 
sis patrimonialibus de rebus 
quarum pretium non excedit 
summam biscentum francorum 
aureorum. 

(14) can. 436, § 3 

Curent Hierarchae diversorum 
rituum, latini quoque, in eodem 
territorio iurisdictionem  obti- 
nentes ut, collatis consiliis, 


eadem notula seu regula tax- 
arum pro omnibus statuatur. 


(15) can. 453 
Ad iudicem unicum iura spec- 
tant cum tribunalis tum praesi- 
dis. 

can. 454 


Partes defendere se valent per se 
ipsas vel per unicum advocatum. 


(Ks 
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can. 455 


Partibus non licet plures quam 
quatuor vel quinque testes addu- 


cere. 


can. 456 


§ 1. Iudicialis petitio, firmo can. 
230, referre debet: 


1° Facta quibus actoris peti- 
tiones innituntur, breviter, inte- 
gre et clare exposita; 

2° Probationes quibus actor 
vult facta demostrare; testium 
nomine, cognomine, condicione, 
ac commorationis loco indicatis; 

3° Pretium rei petitae quate- 
nus ab eo pendeat iudicis compe- 
tentia, una cum iis quae neces- 
saria sint ad rei pretium consta- 
biliendum; 

4° Conclusiones actoris. 
§ 2. Iudicialis petitio proponi 
etiam potest ore iudici unico; 
quo in casu, notarius eam scrip- 
tis consignet. 


can. 457 


Iudex, intra triduum ab exhibita 
petitione iudiciali, decreto ad 
calcem ipsius petitionis ab actore 
vel a notario scriptae apposito, 
praecipiat communicari, notarii 
cura, exemplar petitionis iudicia- 
lis reo, facta huic facultate, intra 
decem dies deponendi in cancel- 
laria tribunalis scriptam respon- 
sionem, vel adeundi tribunal ad 
respondendum petitioni actoris; 
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quo in casu, notarius in actis re- 
ferre debet rei responsum. 


can. 458 


Tudex poterit, si res ferat, alium 
praefigere actori terminum ad 
replicandum alterutro ex indica- 
tis modis. 


can. 459 


Elapso termino reo constituto 


ad respondendum et actori ad . 


replicandum, si hic terminus 
constitutus fuerit, iudex, per- 
spectis actis, nisi spes aliqua 
concordiae affulgeat litem com- 
ponendo per transactionem ad 
normam can. 94 seqq., partes ci- 
tet ut coram se compareant, ad- 
signato termino non infra decem 
nec supra triginta dies. Citatio- 
nis decretum, notarii cura, parti- 
bus denuntiari debet. 


can. 460 


§ 1. Integrum est partibus scrip- 
tam relationem ad probandas 
suas petitiones ad tribunal de- 
ferre, dummodo id faciant tres 
saltem ante audientiam dies et 
duplici exemplari, quorum alter- 
um ex continenti communicari 
debet cum altera parte. 

§2. Item, intra terminum de quo 
in § 1, partes quae velint quos- 
dam audiri testes non adductos 
in petitione iudiciali, debent ho- 
rum nomina una cum aliis requi- 


79 


80 THE JURIST 


sitis de quibus in can. 456, $1, 
n. 2°, cancellariae tribunalis 
nota facere, ea lege ut iudex par- 
tibus numerum testium dum- 
taxat paulo maiorem adducere 
permittat propter peculiaria cau- 
sae adiuncta. 


can. 461 


In audientia probationes colli- 
guntur. 


can. 462 


Probationibus collectis procedi- 
tur in eadem audientia ad dis- 
cussionem oralem. 


can. 463 


Fine discussioni orali imposito, 
sl iudex ex actis et probatis cen- 
seat causam sufficienter instruc- 
tam, poterit sententiam vel sta- 
tim pronuntiare vel eandem dif- 
ferre, non tamen ultra tres dies. 


can. 464, 


Si in audientia probationes iam 
admissae colligi haud potuerint, 
vel iudex necessarium duxerit 
novas probationes colligere, al- 
tera statuitur audientia. 


can. 465 


Sententiae interlocutoriae a iu- 
dice unico prolatae impugnari 
hequeunt nisi una cum sententiis 
definitivis, atque modis ad im- 
pugnandas sententias definitivas 
admissis. 
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can. 466 


Pars dispositiva sententiae sta- 
tim communicetur ore partibus, 
nisi iudex decernat decisionem 
secreto servandam esse usque ad 


formalem sententiae publica- 
tionem. 
can. 467 


Sententiae textus quamprimum 
edendus est, ad summum intra 
quindecim dies. 


(16) can. 479 


Matrimonium, quod, utroque 
coniuge vivente, non fuerit ac- 
cusatum, post mortem alteru- 
trius vel utriusque coniugis ita 
praesumitur validum fuisse, ut 
contra hance praesumptionem non 
admittatur probatio, nisi inci- 
denter oriatur quaestio, aut ali- 
ter ferant Statuta personalia. 


(17) can. 497,§ 2 


In patriarchatibus causae de 
quibus in § 1 retractari possunt, 
consentiente vinculi defensore, 
in tribunali patriarchali, mutatis 
tamen iudicibus. © 


(18) can. 522, 1° 


Correptio iudicialis locum ha- 
bere nequit: In delictis quae 
poenam secumferunt excommu- 
nicationis Sedi Apostolicae, Pa- 
triarchae vel Archiepiscopo res- 
ervatae, aut poenam privationis 
beneficii, infamiae, depositionis 
minoris seu depositionis simpli- 
cis vel maioris seu degradationis. 


compared with 


compared with 


can. 1972 


Matrimonium, quod, utroque 
coniuge vivente, non fuerit ac- 
cusatum, post mortem alteru- 
trius vel utriusque coniugis ita 
praesumitur validum fuisse, ut 
contra hance praesumptionem 
non admittatur probatio, nisi in- 
cidenter oriatur quaestio. 


can. 1948, 1° 


Correptio iudicialis locum ha- 
bere nequit: In delictis quae 
poenam secumferunt excommu- 
nicationis specialissimo vel spe- 
ciali modo Sedi Apostolicae 
reservatae, aut privationis bene- 
ficii, infamiae, depositionis aut 
degradationis. 
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Il. DirrerENcES DvuE TO THE DECISION TO PUBLISH THE 
ORIENTAL CopE Part BY PART 


(1) cann. 5-13 
can. 5 


§ 1. Qui iuridictionis potestatem 
habet ordinariam, potest eam al- 
teri ex toto vel ex parte delegare, 
nisi aliud expresse lure caveatur. 
§ 2. Etiam potestas iurisdictionis 
ab Apostolica Sede delegata sub- 
delegari potest sive ad actum, 
sive etiam habitualiter, nisi per- 
sona propter suas qualitates 
electa fuerit aut subdelegatio 
prohibita. 


§ 3. Potestas delegata ab eo qui 
infra Romanum Pontificem ha- 
bet ordinariam potestatem, si 
delegetur ad universitatem nego- 
tiorum, potest in singulis casibus 
subdelegari; si vero ad singula 
negotia, subdelegari potest tan- 
tummodo ex concessione expresse 
facta, sed articulum aliquem non 
iurisdictionalem, etiam sine ex- 
pressa commissione, iudices dele- 
gati possunt subdelegare. 

§ 4. Nulla subdelegata potestas 
potest iterum subdelegari, nisi id 
expresse concessum fuerit. 


can. 6 


§ 1. Potestas iurisdictionis ordi- 
naria et ad universitatem nego- 
tiorum delegata, late interpre- 
tanda est; quaelibet alia stricte; 
cui tamen delegata potestas est, 


compared with 


cann. 199-210 
can. 199 


§ 1. Qui iurisdictionis potesta- 
tem habet ordinariam, potest 
eam alteri ex toto vel ex parte 
delegare, nisi aliud expresse iure 
caveatur. 

§ 2. Etiam potestas iurisdictionis 
ab Apostolica Sede delegata sub- 
delegari potest sive ad actum, 
sive etiam habitualiter, nisi 
electa fuerit industria personae 
aut subdelegatio prohibita. 


§ 3. Potestas delegata ad univer- 
sitatem negotiorum ab eo qui in- 
fra Romanum Pontificem habet 
ordinariam potestatem, potest in 
singulis casibus subdelegari. 

§ 4. In aliis casibus potestas iur- 
isdictionis delegata subdelegari 
potest tantummodo ex conces- 
sione expresse facta, sed articu- 
lum aliquem non iurisdictiona- 
lem etiam sine expressa commis- 
sione iudices delegati possunt 
subdelegare. 

§ 5. Nulla subdelegata potestas 
potest iterum subdelegari, nisi id 
expresse concessum fuerit. 


can. 200 


§ 1. Potestas iurisdictionis ordi- 
naria et ad universitatem negoti- 
orum delegata, late interpre- 
tanda est; alia quaelibet stricte; 
cui tamen delegata poestas est, 
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ea quoque intelliguntur concessa, 
sine quibus eadem exerceri non 
posset. 


§ 2. Ei, qui delegatum se asserit, 
incumbit onus probandae delega- 
tionis. 

can. 7 


§ 1. Potestas iurisdictionis po- 
test in solos subditos directe ex- 
erceri, nisi expresse aliter statu- 
atur. 

§ 2. Iudicialis potestas tam ordi- 
naria quam delegata exerceri ne- 
quit in proprium commodum aut 
extra territorium, salvo prae- 
seripto can. 152. 


can. 8 


§ 1. Delegatus qui, vel quod ad 
res vel quod ad personas attinet, 
mandati sui fines excedit, nihil 
agit. 

§ 2. Fines tamen excessisse non 
intelligitur delegatus, qui alio 
modo ac deleganti placuerit, ea 
ad quae delegatus est, peragit, 
nisi modus ipse fuerit a dele- 


ea quoque intelliguntur concessa, 
sine quibus eadem exerceri non 
posset. 


§ 2. Ei, qui delegatum se asserit, 
incumbit onus probandae dele- 
gationis. 


can. 201 


§ 1. Potestas iurisdictionis po- 
test in solos subditos directe ex- 
ercerl. 


§ 2. Iudicialis potestas tam ordi- 
naria quam delegata exerceri ne- 
quit in proprium commodum aut 
extra territorium, salvis prae- 
scriptis can. 401, § 1, 881, $2 et 
1637. 

§ 3. Nisi aliud ex rerum natura 
aut ex iure constet, potestatem 
jurisdictionis voluntariam seu 
non-iudicialem quis exercere po- 
test etiam in proprium commo- 
dum, aut extra territorium exsis- 
tens, aut in subditum e territorio 
absentem. 


can. 202 


§ 1. Actus potestatis iurisdic- 
tionis sive ordinariae sive dele- 
gatae collatae pro foro externo, 
valet quoque pro interno, non 
autem e converso. 

§ 2. Potestas collata pro foro in- 
terno exerceri potest etiam in 
foro interno extra-sacramentali, 
nisi sacramentale exigatur. 
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gante praescriptus tamquam 


condicio. 


can. 9 


§ 1. Si plures iurisdictionem de- 
legatam obtinuerint ad idem ne- 
gotium et dubitetur utrum po- 
testas delegata fuerit singillatim 
an collegialiter exercenda, prae- 
sumitur facta collegialiter in re 
iudiciali; secus, singillatim. 

‘§2. Pluribus singillatim dele- 
gatis, qui antea negotium occu- 
pavit, alios ab eodem excludit, 
nisi aut posthac impediatur aut 
nolit ulterius in negotio proce- 
dere. 

§ 3. Pluribus collegialiter dele- 
gatis, omnes, ut actus valeant, in 
negotio expediendo simul proce- 
dere debent, nisi in mandato 
aliud cautum sit. 


can. 10 


Pluribus diverso tempore dele- 
gatis, ille negotium expedire 
debet cuius mandatum anterius 
est nec posteriore rescripto ex- 
presse revocatum fuit. 


can. 1] 


§ 1. Potestas delegata exstingu- 
itur: expleto mandato, elapso 
tempore aut exhausto numero 
casuum pro quo concessa fuit, 


§ 3. Si forum, pro quo potestas 
data est, expressum non fuerit, 
potestas intelligitur concessa pro 
utroque foro, nisi ex ipsa rei na- 
tura aliud constet. 


can. 203 


§ 1. Delegatus qui sive circa res 
sive circa personas mandati sui 
fines excedit, nihil agit. 

§2. Hos tamen excessisse non 
intelligitur delegatus, qui alio 
modo ac deleganti placuerit, ea 
ad quae delegatus est, peragit, 
nisi modus ipse fuerit a dele- 
gante praescriptus tamquam 
conditio. 


can. 204 


§ 1. Quod quis Superiorem adit, 
inferiore praetermisso, non id- 
circo voluntaria suspenditur in- 
ferioris potestas, sive haec ordi- 
naria fuerit sive delegata. 

§ 2. Attamen rei ad Superiorem 
delatae ne se immisceat inferior, 
nisi ex gravi urgentique causa; 
et hoc in casu statim Superiorem 
de re moneat. 


ean. 205 


§ 1. Si plures iurisdictionem de- 
legatam obtinuerint pro eodem 
negotio, et dubitetur utrum dele- 
gatio facta fuerit in solidum an 
collegialiter, praesumitur facta 
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cessante causa finali delegatio- 
nis, revocatione delegantis dele- 
gato directe intimata aut renun- 
tiatione delegati deleganti di- 
recte intimata et ab eodem ac- 
ceptata; non autem resoluto iure 
delegantis, nisi aliud ex additis 
clausulis appareat aut rescrip- 
tum contineat potestatem alicui 
factam concedendi gratiam pe- 
culiaribus personis in eodem ex- 
pressis, et res integra sit. 

§ 2. Pluribus collegialiter dele- 
gatis, si unus deficiat, aliorum 
quoque delegata potestas exspi- 
rat, nisi aliud ex tenore delega- 
tionis constet. 


can. 12 


§ 1. Nisi aliter iure caveatur, 
potestas iurisdictionis sive ordi- 
naria sive delegata suspenditur 
legitima appellatione interposita, 
excepto casu.quo forte appellatio 
sit tantum cum effectu devolu- 
tivo. 

§ 2. Haec potestas non suspendi- 
tur interposito recursu, nisi aliud 
lus expresse caveat. 


can. 13 
In errore communi aut in dubio 
positivo et probabili sive iuris 
sive facti, iurisdictionem supplet 
Ecclesia. 


in solidum in re voluntaria, col- 
legialiter in re iudiciali. 

§ 2. Pluribus in solidum delega- 
tis, qui antea negotium occupa- 
vit, alios ab eodem excludit, nisi 
aut posthac impediatur aut nolit 
ulterius in negotio procedere. 

§ 3. Pluribus collegialiter dele- 
gatis, omnes simul pro actorum 
validitate in negotio expediendo 
procedere debent, nisi in man- 
dato aliud cautum sit. 


can. 206 


Pluribus successive delegatis, ille 
negotium expedire debet cuius 
mandatum anterius est nec pos- 
teriore rescripto expresse abro- 
gatum fuit. 


can. 207 


$1. Potestas delegata extingui- 
tur, expleto mandato; elapso 
tempore aut. exhausto numero 
casuum pro quo concessa fuit; 
cessante causa finali delega- 
tionis; revocatione delegantis 
delegato directe intimata aut re- 
nuntiatione delegati deleganti di- 
recte intimata et ab eodem ac- 
ceptata; non autem resoluto iure 
delegantis, nisi in duobus casibus 
de quibus in can. 61. 

§ 2. Sed potestate pro foro in- 
terno concessa, actus per inad- 
vertentiam positus, elapso tem- 
pore vel exhausto casuum nu- 
mero, validus est. 
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(2) can. 41 


§ 1. In qualibet eparchia, non- 
nulli presbyteri integrae famae et 
in iure canonico periti, etsi alius 
eparchiae, nominentur ut in liti- 
bus iudicandis partem habeant; 


quibus nomen est iudicum epar- 
chialium. 


compared with 


§ 3. Pluribus collegialiter dele- 
gatis, si unus deficiat, aliorum 
quoque delegatio exspirat, nisl 
aliud ex tenore delegationis con- 
stet. 


can. 208 


Ad normam can. 183, § 2, po- 
testas ordinaria non exstinguitur 
resoluto iure concedentis offi- 
cium cui adnexa est; sed cessat, 
amisso officio; silet, legitima 
appellatione interposita, nisi 
forte appellatio sit tantum in 
devolutivo, firmo praescripto can. 
2264, 2284. 


can. 209 


In errore communi aut in dubio 
positivo et probabili sive iuris 
sive facti, iurisdictionem supplet 
Ecclesia pro foro tum externo 
tum interno. 


can. 210 
Potestas ordinis, a legitimo Su- 
periore ecclesiastico sive adnexa 
officio sive commissa personae, 
nequit aliis demandari, nisi id 
expresse fuerit iure vel indulto 
concessum., 


can. 1574, § 2 


Quod ad eorum electionem, sub- 
stitutionem, cessationem aut re- 
motionem a munere attinet, ser- 
ventur praescripta can. 385-388. 
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§ 2. 1° Iudices eparchiales in 
Conventu seu Synodo eparchiali 
constituantur, propositi ab Epis- 
copo, a Conventu approbati, 
salvo iure particulari disponente 
ut eorum officium a sodalibus 
Consistorii episcopalis impleatur. 
2° Ad officium iudicis epar- 
chialis designari potest presbyter 
etiam alius eparchiae, de con- 
sensu tamen sui Hierarchae. 


§ 3. Tot eligantur quot Episco- 
pus prudenti suo iudicio necessa- 
Trios iudicaverit, non tamen infra 
quatuor. 


(3) can. 69, § 2 


1° Cursores et apparitores 
sint integrae famae et omni ex- 
ceptione maiores; 

2° Tidem ab Episcopo nomi- 
nantur; removeri autem aut sus- 
pendi possunt, praeter quod ab 
Episcopo, ab eius successore aut 
Superiore, non autem ab Admi- 
nistratore eparchiae vacantis, 
nisi de consensu consultorum 
eparchialium. 


(4) can. 224, 2° 


Sublata per praescriptionem 
actione criminali: Hierarcha 
remedio uti adhuc potest non 
promovendi ad altiorem ordinem 
clericum, et, ad scandalum evi- 
tandum, prohibendi clerico ex- 
ercitium sacri ministeril aut 
etiam eundem ab officio seu 
munere, ad normam iuris, amo- 
vendi. 


compared with 


compared with 


can. 1592 

Laici ipsi sint, nisi prudentia in 
aliqua causa suadeat ut ecclesia- 
stici ad id muneris assumantur; 
quod vero ad eorum nominatio- 
nem, suspensionem et revocatio- 
nem attinet, eaedem serventur 
regulae quae pro notariis can. 
373 statutae sunt. 


can. 1704, 2° 
Sublata per  praescriptionem 
actione criminali: Ordinarius 


remediis can. 2222, § 2 statutis 
uti adhuc potest. 
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III. DirrerENces DvzE TO THE PRESENT CONDITION OF 
DI0cESES IN THE EAST 


(1) can. 38 


§ 1. 1° Erectio tribunalis, quod 
pro pluribus eparchiis sit seu re- 
gionalis, reservatur Sedi Apos- 
tolicae aut Episcopis in Synodo 
congregatis cum approbatione 
Sedis Apostolicae; 

2° Hierarchae eparchiarum 
pro quibus tribunal regionale 
erectum est nequeunt tribunal 
collegiale sua in eparchia valide 
erigere. 


§2. Nominatio iudicum, promo- 
toris iustitiae et defensoris vin- 
culi in tribunali regionali spectat 
ad Patriarcham vel Archiepis- 
copum de consensu Synodi per- 
manentis, aut, extra patriarcha- 
tus et archiespiscopatus, ad Me- 
tropolitam de consensu duorum, 
ordine praecedentiae, priorum 
provinciae Episcoporum; cetero- 
rum administrorum nominatio 
spectat, luxta casus, ad unum 
Patriarcham, vel Archiepisco- 
pum vel Metropolitam. 


(2) can. 39 


§ 1. Locorum Hierarchae iuris- 
dictionem in eodem territorio in- 
tra patriarchatus obtinentes con- 
venire inter se possunt de con- 
stituendo tribunali unico quod 
causas sive contentiosas sive 
criminales  fidelium _cuiusvis 
ritus alicui ex iisdem locorum 
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Hierarchis subiectorum, cog- 
noscat. 
§ 2. Nominatio administrorum 


huius tribunalis et tempus ad 
quod iidem in officio perdurent 
ab iisdem locorum Hierarchis 
fieri seu determinari debet. 


(3) can. 41, § 3 


Tot eligantur quot Episcopus 
prudenti suo iudicio necessarios 
ludicaverit, non tamen infra 
quatuor. 


IV. DirrereNces DUE TO THE INSERTION OF A NUMBER 
oF AUTHENTIC INTERPRETATIONS 


(1) can. 28, §1 


Ratione contractus pars con- 
veniri potest coram Hierarcha 
loci in quo contractus initus est 
vel adimpleri debet, nisi pars e 
loco discesserit, salvo praescripto 
§ 2. 


(2) can. 36 


§ 1. Contra Hierarcharum de- 
creta, actus, dispositiones, quae 
ad regimen seu administratio- 
nem eparchiae spectant, non da- 
tur appellatio, ne ratione quidem 
refectionis damnorum, sed tan- 
tum recursus. 

§ 2. De recursu, de quo in $1, 
qui fiat ad Sedem Apostolicam, 
vident exclusive Sacrae Congre- 
gationes. 


compared with 


compared with 


can. 1565, § 1 


§ 1. Ratione contractus pars 
conveniri potest coram Ordinario 
loci in quo contractus initus est 
vel adimpleri debet. 

§2. In actu autem contractus 
permittitur contrahentibus, obli- 
gationis declarandae, urgendae 
vel implendae gratia, locum eli- 
gere, in quo etiam absentes ci- 
tari et conveniri possint. 


can. 1601 


Contra Ordinariorum decreta 
non datur appellatio seu recur- 
sus ad Sacram Rotam; sed de 


elusmodi recursibus exclusive 
cognoscunt Sacrae Congrega- 
tiones. 
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(3) can. 416 


Interposita appellatione tribunal 
a quo appellatum est debet ad 
tribunal ad quod interposita est 
appellatio actorum iudicialium 
authenticum exemplar vel ipsa- 
met originalia acta transmittere 
ad normam can. 159. 


(4) can. 430 


Nunquam transeunt in rem iudi- 
catam causae de statu persona- 
rum, haud exceptis causis sepa- 
rationis coniugum; sed ex duplici 
sententia conformi in his causis 
consequitur, ut ulterior proposi- 
tio non debeat admitti, nisi novis 
prolatis iisdemque gravibus ar- 
gumentis vel documentis. 


compared with 


compared with 


ean. 1890 


Interposita appellatione tribunal 
a quo debet ad iudicem ad quem 
actorum causae authenticum ex- 
emplar vel ipsamet originalia 
acta causae transmittere ad nor- 
mam can. 1644. 


can. 1903 


Nunquam transeunt in rem iudi- 
catam causae de statu persona- 
rum; sed ex duplici sententia 
conformi in his causis consequi- 
tur, ut ulterior propositio non 
debeat admitti, nisi novis prola- 
tis lisdemque gravibus argumen- 
tis vel documentis. 


(5) can. 478 compared with can. 1971 
§1. Habiles ad accusandum §1. Habiles ad  accusandum 
sunt: sunt: 


1° Coniuges, in omnibus cau- 
sis separationis et nullitatis, nisi 
ipsi fuerint impedimenti vel, 
etiam alia ratione, nullitatis ma- 
trimonii causa directa et dolosa; 

2° Promotor iustitiae in im- 
pedimentis natura sua publicis. 
§ 2. Reliqui omnes, etsi consan- 
guinei, non habent ius matrimo- 
nia accusandi, sed tantummodo 
nullitatem matrimonii Hierar- 
chae loci vel promotori iustitiae 
denuntiandi. Eodem iure gau- 
dent coniuges ad accusandum 
matrimonium inhabiles. 


1°. Coniuges, in omnibus cau- 
sis separationis et nullitatis, nisi 
ipsi fuerint impedimenti causa; 

2°. Promotor iustitiae in im- 
pedimentis natura sua publicis. 


§ 2. Reliqui omnes, etsi consan- 
guinei, non habent ius matrimo- 
nia accusandi, sed tantummodo 
nullitatem matrimonii Ordinario 
vel promotori iustitiae denunti- 
andi. 
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§ 3. In causis de nullitate matri- 
monii, ut acatholici, sive bapti- 
zati sive non baptizati, partes 
actoris agere queant, indigent 
facultate impetranda a 8S. Con- 
gregatione 8. Officii. 


(6) can. 497, $1 


Cum sententiae in causis matri- 
monialibus, haud exceptis causis 
separationis coniugum, nunquam 
transeant in rem iudicatam, cau- 
sae ipsae, si nova argumenta 
praesto sint, retractari semper 
poterunt, firmo praescripto can. 
430, non autem ab eodem tribu- 
nali vel ab alio eiusdem gradus, 
salvo praescripto § 2. 


(7) can. 498 


Cum ex certo et authentico do- 
cumento, quod nulli contradic- 
tioni vel exceptioni obnoxium sit, 
constiterit exsistere impedimen- 
tum disparitatis cultus, ordinis, 
voti castitatis emissi in profes- 
sione maiore, ligaminis, consan- 
guinitatis, affinitatis aut cogna- 
tionis spiritualis simulque pari 
certitudine, ex certo et authen- 
tico documento vel etiam alio le- 
gitimo modo habita, apparuerit 
dispensationem super his impedi- 
mentis datam non esse, hisce in 
casibus, praetermissis sollemni- 
tatibus hucusque recensitis, po- 
terit Hierarcha loci, citatis par- 
tibus, matrimonii nullitatem 
sententia declarare, cum inter- 
ventu tamen defensoris vinculi. 


compared with 


compared with 


can. 1989 


Cum sententiae in causis matri- 
monialibus nunquam transeant 
in rem iudicatam, causae ipsae, 
si nova argumenta praesto sint, 
retractari semper poterunt firmo 
praescripto can. 1903. 


can. 1990 


Cum ex certo et authentico do- 
cumento, quod nulli contradic- 
tioni vel exceptioni obnoxium 
sit, constiterit de exsistentia im- 
pedimenti disparitatis cultus, or- 
dinis, voti sollemnis castitatis, 
ligaminis, consanguinitatis, af- 
finitatis aut cognationis spiri- 
tualis, simulque pari certitudine 
apparuerit dispensationem super 
his impedimentis datam non esse, 
hisce in casibus, praetermissis 
sollemnitatibus hucusque recen- 
sitis, poterit Ordinarius, citatis 
partibus, matrimonii nullitatem 
declarare, cum interventu tamen 
defensoris vinculi. 


Cases and Studies 


THE STATE AND INSANE CONDEMNED CRIMINALS 


On July 13, 1948 the Supreme Court of Georgia affirmed the con- 
viction and death sentence of George W. Solesbee.t The conviction 
was the just punishment, the Court said, for Solesbee’s confessed 
murder of a travelling salesman whose car he was trying to steal. 

Shortly after this court order was issued Solesbee claimed that he 
had become insane. Georgia’s law forbids the execution of an in- 
sane person, as does the law of every other state in the union. Act- 
ing in accordance with Georgia’s law on insane criminals the gov- 
ernor of the state appointed a board of three doctors to examine 
Solesbee and to report on his alleged insanity. All three doctors 
agreed that Solesbee was sane. Solesbee, however, claimed the right 
to have a complete and open trial on the question of his sanity; 
he demanded the right to call his own witnesses and his own psy- 
chiatrists. Georgia refused to give him anything more than the 
examination of the three doctors appointed without consulting 
Solesbee. 

The condemned man appealed his case to the United States Su- 
preme Court. On February 20, 1950 the nation’s highest tribunal, 
by a vote of 7 to 1, decreed that no fundamental rights of Solesbee 
had been violated by the method employed by Georgia to examine 
his claim of insanity. 

Solesbee based his appeal to the U. S. Supreme Court on a 1948 
Supreme Court case ® involving a similar fact situation. In this case 
a criminal named Phyle had been sentenced to death in California. 
After sentence he was adjudged insane and execution was stayed, 
pending treatment in a mental institution. After a period of rest in 
the hospital the medical superintendent of the place where Phyle 
was detained certified that Phyle was once again sane. A new date 


1 Solesbee v. Balcom, 52 S.W. (2nd) 433. 
? Solesbee v. Balcom, 70 S.Ct. 457. 
3 Phyle v. Duffy, 334 US. 437. 
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was set for execution. Phyle urged that he was entitled to a full 
judicial hearing on the question of the restoration of his sanity and, 
on the basis of this claim, he carried his case all the way to the 
Supreme Court of the United States. A technicality intervened, 
however, and the nation’s highest court did not rule on the real 
question involved. Certain expressions of the Court’s opinion, how- 
ever, seemed to indicate that the Court would be inclined to rule 
that a criminal sentenced to death would be entitled to the most 
complete review possible on the question of his sanity after trial 
and sentence. 

The Supreme Court forgot about its tenderness to Phyle, how- 
ever, when it decided the fate of Solesbee. The Supreme Court of 
Georgia had ruled that whatever hearing the state cared to give a 
condemned criminal on the question of his sanity was a matter of 
grace and not of right. “ The life of the prisoner,” said the Court, 
“is by the conviction and sentence absolutely forfeited.” The 
United States Supreme Court concurred in this view of the matter. 
In a pedestrian opinion by Mr. Justice Black the Court ruled that 
due process had been obtained by Solesbee although at the hearing 
on the question of his sanity he had not been represented by friends 
or counsel and had not had the opportunity to call his own wit- 
nesses, to cross-examine the three doctors appointed or to offer any 
evidence. ‘The question of a convicted person’s sanity,’ Mr. 
Justice Black wrote, can constitutionally be left “ to the solemn re- 
sponsibility of a state’s highest executive.” 


“ .. The Rudimentary Safeguards ” 


The views of the majority evoked a ringing and resounding dis- 
sent from Mr. Justice Felix Frankfurter, a dissent which may be- 
come famous in years to come when more humane instincts prevail 
in the field of criminal jurisprudence. Frankfurter faced the ques- 
tion squarely: if a criminal condemned to die has a right to live if 
he becomes insane then he must be given all reasonable means to 
establish his insanity; otherwise his right to live is nugatory. It is 
an unimpeachable tradition of the common law that the state may 
not execute a man when insanity has supervened. Not a single 
state in the U. S. has given any indication of desiring to uproot this 
humane heritage of Anglo-American law. Frankfurter marshals 
the authorities and the reasons against the execution of insane crim- 
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inals. Blackstone offers the classic reason for the reprieve of an in- 
sane condemnee: “the law knows not but what he might have 
offered some reason, if in his senses, to have stayed these respective 
proceedings.” 

The law on what methods must be employed to test the sanity of 
a condemned criminal who claims to have become insane is not 
quite so clear as the indisputable fact that he may not be executed 
if actually insane. Mr. Justice Frankfurter insists that the Georgia 
method of inquiring into the alleged insanity does not even offer the 
“yudimentary safeguards” of due process. Now this view is tre- 
mendously striking coming from Mr. Frankfurter, the central theme 
of whose jurisprudence seems to be that state laws and practices are 
not to be lightly overturned. In this case, however, Mr. Frank- 
furter feels that the citizen’s right not to be deprived of life without 
due process of law, a right guaranteed to every American by the 
Fourteenth Amendment, has been violated. The right of an insane 
criminal to live, Mr. Frankfurter avers, must be judicially pro- 
tected; it cannot be given or taken according to the benevolent dis- 
cretion of Georgia. 

The tentative and dubious knowledge as to mental disease and 
the great strife among schools of psychology and psychiatry are 
further reasons, Mr. Justice Frankfurter urges, for the invalidity 
and inhumaneness of a hearing on a person’s sanity behind closed 
doors without any opportunity for the submission of relevant evi- 
dence on the part of the man whose life hangs in the balance. Even 
unimpeachable good faith on the part of the examiners is not enough 
to guarantee a reliable judgment on a condemned man’s sanity; 
conflicting views, equally sound and persuasive, might have been 
obtained. The possibility of the execution of a man really insane 
should be shocking enough to our sensibilities, concludes Mr. 
Frankfurter, to insist that on the question of insanity “the answers 
to which are as yet so wrapped in confusion and conflict ” the full 
judicial process be available to anyone condemned to die who makes 
a substantial claim that he is insane. 


American Law Not Uniform 


The law on this question in the various states varies greatly. Six 
states do not have the problem because they do not have capital 
punishment—Maine, Michigan, Minnesota, North Dakota, Rhode 
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Island and Wisconsin. Nine states provide that the process of de- 
termining the question of insanity supervening after sentence shall 
be completely judicial. Fourteen states provide for the determina- 
tion of sanity or insanity by a judge or jury upon the initiation of 
the hearing by a prison official, but in twelve of these states there is 
no law on the question of what happens if the appropriate prison 
official refuses to initiate the hearing. In ten states the determina- 
tion of sanity is vested in the Governor either with or without the 
aid of advisers. But only in six of these, including Georgia, is it 
clear that the inquiry may be had without giving the person whose 
sanity is to be determined as a prerequisite to killing him, the op- 
portunity to present evidence of his insanity. 

There is no evidence that the administration of criminal justice 
in those states providing full judicial process for the adjudication of 
supervening insanity has been harassed by frivolous claims of in- 
sanity on the part of condemned criminals. Mr. Justice Frank- 
furter feels, and this writer is inclined to support the view, that the 
nine states providing complete judicial process give what the Con- 
stitution demands to condemned criminals. 

The immemorial tradition of Anglo-American law that criminals 
who become insane subsequent to sentence may not be executed 
seems to be based on sound morals. If the law spares the man tem- 
porarily deranged because the law gives him the benefit of the 
possibility that, were he sane, he could now present a good defense 
for himself, then justice and charity should also order a reprieve 
because were the criminal sane he might be able to prepare himself 
better to meet his Creator; he might be able to cooperate more fully 
with the tender mercies of his Lord. 

The United States Supreme Court may yet face this issue once 
again. Solesbee has not been electrocuted; his lawyer has become 
thoroughly convinced that his client is not sane and is working by 
every possible means to delay and eventually to prevent the execu- 
tion of the sentence. Solesbee’s counsel hopes to bring the case 
back to the Supreme Court to see what the Court really meant by 
this ambiguous language in Mr. Justice Black’s opinion: 


It is suggested that the reasoning of the Georgia Supreme Court in this 
case requires us to pass upon the state statute as though it had established 
a state practice designed to execute persons while insane. But we shall 
not measure the statute by some future application. 
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Using this as a cue Solesbee’s lawyer hopes to have the Supreme 
Court declare that the Georgia statute is unconstitutional because 
it has “established a state practice designed to execute persons 
while insane.” The Supreme Court may refuse to review its deter- 
mination of Solesbee’s fate. In any event the Solesbee story should 
remind us that there are many laws in the United States, especially 
in the field of criminal jurisprudence, which are not compatible with 
the Constitution or with basic natural-law justice. 
Rosert F. Drinan, SJ. 


Weston COLLEGE, 
Weston, MAssacHUSETTS 


PRIEST AS CREDIT UNION DIRECTOR 


As I had some business experience prior to my ordination, the pastor of 
the parish in which I am stationed has asked me to assume the post of a 
director of the parish credit union. I have some doubts as to whether I 
can act in that capacity. 

LIMATULUS 


To be a director of a credit union in which laymen are both 
creditors and debtors seems to involve one at least in the adminis- 
tration of laymen’s property which is forbidden clerics in the 
absence of the permission of their Ordinary, according to the re- 
striction of canon 139, §3. Fer in such a credit union laymen 
invest money that is to yield profit through loans made to others. 
A director’s obligations in such a union involve a responsibility 
for the security of the money invested. 

On the other hand, a credit union is not involved in merchandis- 
ing as forbidden by canon 142. Exchange of money at a profit 
would, of course, come within the restriction of canon 142. But 
the profit derived from a loan in the form of interest is investment 
profit and not merchandising profit. 

Nevertheless the handling of the investments of laymen is for- 
bidden a cleric, as indicated in the foregoing. Should a cleric 
undertake the duties involved in such a position he would, in the 
absence of the permission of his Ordinary, subject himself to the 
impediment of canon 987, 3°, until he had freed himself from the 
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responsibilities entailed and had rendered the requisite account. 
Since merchandising is not involved, the specially reserved ex- 
communication imposed by the decree of March 22, 19501, is not 
a consequence. 


PARTNERSHIP IN LAND DEVELOPMENT 


- My parish has a farm which is now located in a rapidly developing neigh- 
borhood. A development company, wishing to build a large number of houses 
on this land, desires to buy the farm piecemeal, that is, as much as is needed 
for a limited group of houses as contemplated by the company, with the 
repetition of the purchase after the sale of the limited number of houses thus 
constructed has been effected. However, the company stipulates that in 
order to make the sale I must lay water lines and sewage lines at once and 
that these must cover the needs of the entire group of houses which the 
company ultimately intends to construct. Am I permitted to comply with 
this demand in order to obtain the very attractive price, in addition to 
ultimate repayment of my expenditure for the piping, which they offer me? 

AMPLIFICANS 


In connection with the sale of ecclesiastical property one assumes 
that the provisions of canons 1530-1532 are understood with regard 
to the formal requisites and especially with reference to the per- 
mission to be obtained from the proper superior. One also adverts 
to the penalties enumerated in canon 2347 for the presumptuous 
alienation of ecclesiastical property. It is appropriate to note also 
that, in accord with a decree of the Sacred Consistorial Congrega- 
tion of July 13, 19511, the permission of the Holy See is needed to 
sell ecclesiastical property the value of which exceeds ten thousand 
gold lire. The quinquennial faculties of the bishops in the United 
States authorize them to grant the requisite permission up to the 
value of $10,000 ($16,931.90, according to the standard of the 
devalued dollar). This faculty derives from the Sacred Congrega- 
tion of the Council ?. It is assumed also that the faculties of the 
Most Reverend Apostolic Delegate still authorize him to give the 
requisite permission to religious to the value of half a million gold 


dollars 3. 


1 AAS, XLII (1950), 330-31. Cf. Smiddy, “ Negotiatio ”—Tue Jurist, XI, 510. 
1Cf, AAS, XLIII (1951), 602 f. 

2 Cf. Bouscaren, The Canon Law Digest, II, 35. 

8 Cf. Tur Jurist, VII (1947), 340. 
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The case as presented, however, involves something more than 
the sale of the farm. The pastor in the case is confronted with an 
attractive offer but to accept it he must risk capital in improving 
his land through the laying of pipe lines. As to the expenditure 
of this capital, one notes at once that, even if not in conflict with 
the rule of canon 142, it would constitute extraordinary adminis- 
tration, for which the written permission of the local Ordinary is 
needed. Indeed, if stable funds would be devoted to the project, 
such an expenditure would itself constitute alienation and would 
involve all the restrictions previously noted in regard to the sale 
of the land. 

But is such an expenditure, if one assumes the needed funds to be 
liquid, permitted? In other words, could the local Ordinary regard 
the expenditure as sufficiently safe to permit it in contemplation 
of the reliability of the developing company and the ultimate re- 
payment of all money expended in addition to the attractive price 
offered for the land itself? This would be a question for the Ordi- 
nary to decide, if the expenditure were merely an investment. But 
is it no more than that? 

One is inclined to regard as an active participant in the venture 
a pastor who would thus invest money in land development. Such 
a contribution seems to be not merely an investment, as would 
be the case if shares of stock in the company were bought, and 
not merely a loan, as would be the case if the note of the company 
were accepted for money advanced. In laying the lines and pay- 
ing for them the pastor seems to become a partner in the land 
development project. It is true that his profit will ostensibly be 
derived from the sale of the land but the price of the land would 
not be paid if the project were not carried through. Thus it de- 
pends upon the successful outcome of the entire enterprise to fur- 
ther which the pastor contributes the amount needed to lay the 
pipe lines. For this reason it seems indicated to regard as for- 
bidden by canon 142 such active participation in the development 
of the housing project as that which the case proposes. 


CASES AND STUDIES 99 


SOCIOLOGICAL WORKSHOP AND INTER-FAITH 
CONFERENCE 


I understand that in the “workshop idea” an effort is made to accomplish, 
especially in the field of sociology, a democratic atmosphere among those 
participating. I am also told that this is promoted by an attempt to mini- 
mize all differences that divide the participants. In view of the fact that in 
the matter of religion such a policy could easily result in an attitude of re- 
ligious indifferentism and further that religious doctrine may be at least im- 
plicitly ignored in the interests of “mass” harmony, should such workshops 
be encouraged? Is it possible that they might come under the classification 
of inter-faith conferences? 

DETERRENS 


_ One who is overly sensitive to the communistic overtones that 

may have crept into our social, economic and educational processes 
could see ‘‘ comrade ” implications in the “ workshop ” idea. Per- 
haps such a one might even point to the very notion of “ work- 
shop ” as emphasizing the primary importance for the reign of the 
democratic spirit of the triumph of the industrial unit, “ the shop ”, 
where workmen spend the important part of their working day. 
But these subtle implications would be more likely to be discovered 
by one who looked censoriously on the educational device involved 
than by one who would be convinced of its substantial value. The 
shop where men work in industrial plants does not possess com- 
munistic characteristics unless these are engrafted on it through 
the machinations of party members or sympathizers. When the 
idea is analogously transferred to the educational process it seems 
not automatically to become invested with propaganda values 
which it does not possess in itself. 

The character of the shop in which men work affords a point of 
departure for the consideration of the problem presented by the 
questioner. In the shop as it actually exists in the industrial world 
men and women of various ages and opinions gather for the prose- 
cution of a single purpose which is the basis of a temporary union 
among them. They must learn to cooperate peacefully if that 
objective is to be attained. 

On the larger plane, society has an objective as well as the shop. 
Mutual tolerance and cooperation is similarly requisite to guar- 
antee the accomplishment of that objective. Roughly even the 
irreligious humanitarian is able to recognize the necessity of the 
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fulfillment of the second great commandment of the law, the love 
of neighbor. An educational workshop accepts as its aim a pro- 
cedure for translating into actual living practice the theory which 
proclaims the love of one’s fellow man. If limited to that purpose 
it need not have the effect of breaking down differences. The shop 
in which men work does not do so. The differences are recognized 
but charity (or at least humanitarianism) is practiced by those 
participating in the workshop. As to the differences in religion, 
they are assumed as they are accepted in the factory. This accept- 
ance seems to be the point of departure for the workshop. Granted 
the differences, the participants seem to say, let us see if we can- 
not cooperate. 

It can be granted that if the workshop were conducted under the 
auspices of a group interested in promoting a monistic culture there 
would likely be engrafted on it the practical procedures which 
would further their aims. In such a situation there would likely 
be serious danger of submerging and eliminating all differences, 
including that affecting religion. But this effect would be the 
consequence of the aims of the promoters, just as a communistic 
attitude can be made the predominant one in a factory. 

Moreover, a workshop in religion stands in a class of its own in 
this respect. Though it might conceivably aim at no more than 
the promotion of tolerance by believers for those who differ with 
them in belief, even then it seems definitely to fall into the class 
of an inter-faith conference. As such, Catholic participation is 
subject to the control of the local Ordinary in virtue of the faculties 


enjoyed by the latter under the instruction of the Holy Office of 
December 20, 1949.1 


DRAFT LAW AFFECTING THE RECEPTION OF ORDERS 


Should Congress adopt a universal military training law, could seminarians 
in the United States who have not completed their training be promoted to 
tonsure? In asking this question I am supposing that it may be possible to 
obtain the exemption of seminarians as long as they are studying for the 
priesthood, but the thought has occurred to me that one or other might dis- 


1AA : 
AAS, XLII (1950), 142. The faculties were granted for a period of three 
years. An annual report was demanded in regard to them. For interdiocesan, 


national and international conf i 
-onferences and conventions, the issi 
the Holy See is needed. ama 2: 
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continue his studies after the reception of orders. In that case his exemption 
would be lost and he would be obliged to submit to the term of training, 
even though he is a cleric. Does this possibility have any bearing on the 
promotion to tonsure of exempted seminarians in general? 

REPAGULA 


A bill providing for universal military training would impose 
the kind of obligation which canon 987, 5°, requires to be fulfilled 
prior to ordination. The restriction thus enacted applies to first 
tonsure as well as to the orders, since in regard to irregularities 
and impediments the limitations of the law regard ordination as 
indivisible. 

On the other hand, the exemption of seminarians throughout the 
period of their studies up till and inclusive of the time of their or- 
dination to the priesthood would remove from them the liability 
that 1s contemplated in canon 987, 5°. For the impediment arises 
from an actual liability to ordinary military service as imple- 
mented by law. 

It is true that a seminarian may become liable to military serv- 
ice by discontinuing his studies. But then also one may become 
notorious through a factual loss of reputation, a consequence which 
prevents the exercise of orders received under canon 987, 7°. But 
the possibility that the seminarian may become notorious does not 
constitute the actual notoriety which would prevent his reception 
of tonsure. Analogously one seems justified in concluding that 
though a seminarian, after he is a cleric, may become impeded from 
the exercise of his orders because, in leaving the seminary, he has 
become liable to ordinary military service, this possibility does 
not act as an impediment to the reception of tonsure as long as he 
has the intention, as required by the law itself, of continuing his 
studies until he is ordained a priest.1 


1Can. 973, §1. Prima tonsura et ordines illis tantum conferendi sunt, qui 
propositum habeant ascendendi ad presbyteratum et quos merito coniicere 
liceat aliquando dignos futuros esse presbyteros. 

Cf. Vogelpohl, The Simple Impediments to Holy Orders, The Catholic 
University Canon Law Studies, n. 224 (Washington, D. C.: The Catholic 


University of America, 1945), pp. 61, 67. 


Herrees and Berisions 


CANONICAL 
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GOD’S LAW: THE MEASURE OF MAN’S CONDUCT 
(THe Hiprarcuy’s 1951 STATEMENT) 


N alarming parallel exists between the situation facing us 
A today and that which faced the Roman empire 1,500 years 
ago. The problems of the empire closely resemble those 
which sorely test us now—barbarism on the outside, refined ma- 
terialism and moral decay within. Confronted by those problems, 
what were men of that time concerned with? ®t. Augustine, who 
lived in that period, gives us the answer in a memorable passage: 

“They do not trouble about the moral degradation of the em- 
pire. All that they ask is that it should be prosperous and secure. 
‘What concerns us,’ they say, ‘is that everyone should be able to 
increase his wealth so that he can afford a lavish expenditure and 
can keep the weak in subjection. Let the laws protect the rights of 
property and let them leave man’s morals alone . . . Let there be 
sumptuous banquets where anybody can play and drink and gorge 
himself and be dissipated by day or night as much as he pleases or 
is able. Let the noise of dancing be everywhere and let the theaters 
resound with lewd merriment . . . Let the man who dislikes these 
pleasures be regarded as a public enemy ’.” (City of God, bk. II, 
20). 

Does not all this have a modern ring? Has not a great part of 
our society been doing and saying much the same thing? With the 
threat of the barbarian on the outside, does our conduct reflect the 
sobriety of citizens who are conscious that a bell may be tolling 
for them and for civilization? 

We have sent our young men on military expenditures to far-off 
lands so that justice and freedom may be kept alive in the world; 
and yet at home we have become careless about the foundations of 
Justice and the roots of freedom. It cannot go well with us if we 
continue on this course. 
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The lessons of history are evident to those with eyes that will 
see. The Roman empire disintegrated from within; and moral 
corruption was the main cause of its decline and disappearance. 
The same fate will befall us if we do not awaken to the danger 
which threatens from within our own household. Mastery over 
material things will avail us nothing, if we lose mastery over our- 
selves. 

Mastery over self is the primary concern of morality. The right 
ordering of our lives in relationship to all other beings so that we 
may attain our true destiny is the proper function of morality. 
The fundamental problem which faces us, then, is the moral one. 

Morality involves the correct and careful regulation of three re- 
lationships: Man to God, man to himself, and man to his fellow 
men. ‘These relationships are so closely linked together that to 
disturb one is to disturb the whole moral order. 

Morality, therefore, viewed in its entirety, has three dimensions: 
Height, depth, and breadth. In its height, it soars up to God the 
Supreme Being, from whom it takes the definite measure of what 
is true and good. In its depth, it penetrates the heart of man, lay- 
ing hold of his entire personality so that even his innermost 
thoughts and motives are subject to its rule. In its breadth, it em- 
braces men in every station and condition of life and establishes 
mutual rights and duties. 

By nature, man is a creature, subject to his Creator and respon- 
sible to Him for all his actions. By selfish inclination, at times, 
he chooses to be something else, assuming the prerogatives of a 
Creator, establishing his own standards of conduct, and making 
himself the measure of all things. This prideful folly on his part 
brings discord into his own life, and profoundly affects the whole 
moral order. Frustration rather than fulfillment becomes his char- 
acteristic mark because he does not possess wholly within himself 
the way to fulfillment. That he can discover only in God’s plan. 

God’s will, therefore, is the measure of man. It is the standard 
by which all human actions must meet the test of their rightness or 
wrongness. What conforms to God’s will is right; and what goes 
counter to His will is wrong. This is the great and controlling rule 
of the moral order. Unless man recognizes and lives by this rule, 
he cannot come to that abundance of life destined for him by God. 
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If man is to reach this abundance of life, which depends on the 
fullness of moral character, it must be through the way he lives his 
everyday life. He has no other course. It is idle and dangerous 
for him to dream otherwise. The thoughts, attitudes, motives, 
judgments, and deeds which make up his daily round will determine 
his growth in character. He must use all his powers to cultivate 
that growth as the condition for attaining the true purpose of his 
life. For this it is necessary that he should be guided by a knowl- 
edge of what is right and what is wrong in the particular situations 
of everyday existence. 

How does he come to such knowledge? How can man know 
what is his place in the divine plan, and what is God’s will in the 
moral decisions he is called upon to make? God has endowed man 
with intelligence. When rightly used and directed, the human in- 
tellect can discover certain fundamental spiritual truths and moral 
principles which will give order and harmony to man’s intellectual 
and moral life. 

‘What are these truths which right reason can discover? First 
in importance is the existence of a personal God, all-knowing and 
all-powerful, the eternal Source from whom all things derive their 
being. Next comes the spiritual and immortal nature of man’s soul, 
its freedom, its responsibility, and the duty of rendering to God 
reverence, obedience, and all that is embraced under the name of 
religion. 

From man’s position as God’s rational, free, and responsible 
creature, destined for eternal life, spring the unique dignity of the 
human individual and his essential equality with his fellow men. 

Out of the inherent demands of human nature arises the family 
as the fundamental unit of human society, based on a permanent 
and exclusive union of man and woman in marriage. From the es- 
sential character of marriage comes not only the right of parents to 
beget children, but also their primary right and duty to rear and 
educate them properly. 

Since neither the individual nor the family is completely inde- 
pendent and self-sustained, there arises the necessity of organized 
civil society, and, in turn, the mutual responsibilities of the indi- 


ae family on the one side and of the civil government on the 
other. 
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Man’s social life becomes intolerable, if not impossible, unless 
justice and benevolence govern the operations of the state and re- 
lationships between individuals and groups. Without temperance, 
man can neither live in accordance with his human dignity nor ful- 
fill his obligations to his fellow men. Without fortitude, he cannot 
bear the trials of life or overcome the difficulties with which he is 
surrounded. 

Furthermore, it is clear that the inherent dignity of the indi- 
vidual and the needs of the family and of society demand a code 
of sexual morality within the grasp of every mature mind. 

These are some of the basic elements of natural law, a law 
based on human nature; a law which can be discovered by human 
intelligence and which governs man’s relationship with God, with 
himself, and with the other creatures of God. The principles of the 
natural law, absolute, stable, and unchangeable, are applicable to 
all the changing conditions and circumstances in which man con- 
stantly finds himself. 

These religious and moral truths of the natural order can be 
known by human reason; but God, in His goodness, through Divine 
Revelation has helped man to know better and to preserve the 
natural law. In the Old Testament this revelation was given to 
God’s chosen people. Completed and perfected in the New, it has 
been communicated to mankind by Jesus Christ and His Apostles 
and it has been entrusted to the Church which Christ Himself es- 
tablished to teach all men. 

While the natural law, taught and interpreted by the Church, 
gives us a guide in many areas of human life, the perfection of 
human nature is revealed to us in Christ Himself, God-become- 
Man, the Word-made-Flesh, “full of grace and truth,” dwelling 
among us to be our Way, our Truth, and our Life. Prayer and 
the sacraments are the channels through which the grace of Christ 
comes to elevate human nature until it becomes like unto Him, 
who is true God and true man. In the supernatural order of grace 
Christ, the God-man, is the measure of man. 

Divine revelation, then, not only includes the natural law, it com- 
plements it, and points the way to the supernatural order of grace. 
The natural moral law, however, remains the foundation of the 
supernatural order, as it is the foundation of all man’s relations 
to God, to himself, and to his fellow men. Upon that law, clarified 
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by divine revelation, man, strengthened by grace, must build his 
life. He need never fear that it will give way under the weight of 
the trials and tests which life imposes; for he has the inspired 
words of the Psalmist to assure him: “ The man whose heart is 
set on the law of the Lord stands firm.” 

When the human heart is governed by the law of the Lord, all 
human actions, no matter how commonplace or how removed from 
the eyes of men, are made pleasing to God and meritorious of 
eternal life. This means that God’s will and God’s plan for man 
are kept constantly in mind. When man has learned to direct his 
thoughts, his speech, and his actions in this way, it is a sign that 
he has mastered the great maxim of the moral order—“ not my will 
but Thine be done.” It is an indication that he realizes he must 
at all times be about his Father’s business. The point of reference 
in his life is no longer his own selfish will, for such a man sees 
clearly that God holds the central place in his life. He also sees 
that he enjoys a unique status in that God has committed to him 
a work which no one else can do. His only reason for existence is 
to perform that work faithfully and diligently. This is the thought 
which Cardinal Newman so beautifully expressed: 

“God has created me to do Him some definite service. He has 
committed some work to me which He has not committed to an- 
other. I have my mission .. . I have a part in a great work; I 
am a link in the chain, a bond of connection between persons. He 
has not created me for naught. I shall do good. I shall do His 
work.” (Meditations and Devotions, pp. 400-01). 

Doing God’s work means doing God’s will. This requires the 
services of the whole man at every moment of every day he exists. 
There is all too frequent today the spectacle of men who divide 
their lives to suit their own convenience. Only when it serves their 
selfish purpose do they conform to God’s will. Their business life, 
their professional life, their life in the home, at school, and in the 
se aan ae separate compartments unified by no central 
Hearne S ee upon such men exist, but they are not honored. 
cea - as Sey life is my own affair,” or “in polities, 
ee = me cs too common today. They betray a gross 
Ae eae ae : i the moral order and the inter-linking relation- 

We must be eer Serie seas sen es ae will. 
areal eile this point. Man must either acknowledge 

od exists or he must deny His existence alto- 
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gether. There is no middle course. Once he acknowledges that 
God exists, then the claims of God are co-extensive with all the 
activities of His creatures. To pretend that any part of life can 
be a private affair is to violate the most basic claim which God 
has on man. Man is a creature. As a creature, he is subject to 
his Creator in all that he does. There is no time in his life when 
he is excused from obeying the moral law. The clergyman, the 
educator, the doctor, the lawyer, the politician, the employer, the 
employe, husbands, wives, and children are alike strictly bound. 
All human rights and obligations have their source in God’s law; 
otherwise they are meaningless. 

Morality, concerned with bringing human activity into con- 
formity with God’s will, has, therefore, a bearing on everything 
that touches human rights and duties. It has a definite place in 
the educational life of a nation. The forming of character is part 
of the educational process; and character cannot be formed unless 
children are given a clear indication of what is right and what is 
wrong. This cannot be done without reference to the ultimate 
standard which determines right and wrong, namely God’s law. 

No state, no group of educators may reject a truth of the moral 
order to suit the claim of convenience. The process of determining 
moral values by the consent of the majority is false in principle 
and sanction. Morality has its source in God and it binds all men. 
It cannot be adequately taught without the motivation of religious 
truth. Although the training of children along moral lines is pri- 
marily the business of the parents and the Church, yet it is also 
the business of the school if education is to give formation to the 
whole human personality. 

Morality has its place in business and industry because the con- 
ditions under which men work, the wages they get, the kind of 
work they do, all are subject to the jurisdiction of the moral law. 
When economic conditions are such that the raising of a family 
by working people is made dishearteningly difficult and at times 
impossible, then those responsible for this deplorable situation are 
guilty of breaking God’s law and they are also accomplices in the 
sins resulting from their injustice. 

In politics, the principle that “anything goes” simply because 
people are thought not to expect any high degree of honor in poli- 
ticians is grossly wrong. We have to recover that sense of personal 


? 


108 THE JURIST 


obligation on the part of the voter and that sense of public trust on 
the part of the elected official which give meaning and dignity to 
political life. Those who are selected for office by their fellow 
men are entrusted with grave responsibilities. They have been 
selected not for self-enrichment but for conscientious public service. 
In their speech and in their actions they are bound by the same 
laws of justice and charity which bind private individuals in every 
other sphere of human activity. Dishonesty, slander, detraction, 
and defamation of character are as truly transgressions of God’s 
commandments when resorted to by men in political life as they 
are for all other men. 

There are not two standards of morality. There is only one. It 
is God’s standard. That single standard covers all man’s relations 
to God, to himself, and to the world about him. It applies to every 
conceivable situation in life—in the home, in business, in the school, 
or in the field of entertainment. By its very nature, it precludes 
that double standard which not only tempts man to live his life 
on two levels, but beguiles him into thinking that this can be done 
without any compromise of moral principles. This two-faced way 
of living explains the scandalous anomaly, evident at times in our 
national life, of paying lip service to God while failing completely 
to honor His claims in daily life. 

One and the same standard covers stealing from the cash regis- 
ter and dishonest gain derived from public office. It will not do 
to say, by way of extenuation, that the latter can be excused or 
condoned because it occurs in the political order. One and the 
same standard prohibits false statements about private individuals, 
and false statements about members of minority groups and races. 
It will not do, by way of excuse, to say that statements of the lat- 
ter kind can be excused because of long-standing prejudice. 

This single standard of morality sets a clear, positive, and com- 
plete pattern of right living. It gives an integrity of outlook and 
an integrity of action to daily life. By adhering to this standard, 
man’s life becomes all of a piece, characterized by a sincere single- 
ness of purpose. Such a life will not have its “ Sunday side”’ in 
ech God’s claims are fully respected for a single day and its 
Gee) side” in which those claims are completely ignored for 
ai me ae, Rather, all aspects of life will be 80 integrated 
tea ard to which a man subscribes in his private life will 

y extended to his life in the community. Then, if faith- 
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ful to moral principles as an individual, he will be faithful to moral 
principles as a citizen, as a voter, and in all his actions as a mem- 
ber of society. 

To live by this single standard of morality man needs the mo- 
tivation and sanctions which only religion can supply. He is not 
self-sufficient. He must have God’s help. As a creature, he is 
obliged to adore his Creator, to thank Him for blessings conferred, 
to ask His pardon for wrongs committed and to pray daily for His 
help and guidance. Nothing less than the faithful discharge of 
these essential obligations of religion will enable him to attain in- 
tegrity in his moral life. 

We exhort Americans in every walk of life to rededicate them- 
selves to the wisdom of our Founding Fathers—a wisdom which 
proclaimed God’s rightful place in human affairs—a wisdom so 
memorably expressed by the Father of our country in his Farewell 
Address: 

“Of all the dispositions and habits which lead to political pros- 
perity, religion and morality are indispensable supports . . . reason 
and experience both forbid us to expect that national morality 
can prevail in exclusion of religious principle.” 


SACRA CONGREGATIO CONSISTORIALIS 


I 
DECRETUM 1 
CIRCA PRAESCRIPTA CANONUM 534 $1 Er 1532 §1N. 2 C.L.C. 
Cum mutata nummorum vis pecuniaeque nutatio alicubi peculi- 
ares difficultates induxerit in applicandis praescriptis Canonum 
534 § 1 et 1532 § 1 N. 2 Codicis Iuris Canonici, expostulatum est a 


Sancta Sede ut apta norma ediceretur. 
Quapropter Ssmus Dominus Noster Pius Divina Providentia Pp. 
XII, re mature perpensa, hoc Sacrae Congregationis Consistorialis 


1 AAS, XLIII (1951), 602 f. 
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Decreto, benigne decernere dignatus est ut, perdurantibus prae- 
sentibus adiunctis et ad nutum S. Sedis, ad eandem Sedem Apos- 
tolicam sit recurrendum quotiescumque agatur de pecuniae summa 
quae decem millia francorum seu libellarum aureorum excedat. ; 

Datum Romae, ex Aedibus S. Congregationis Consistorialis, die 
13 Iulii 1951. 

+ Fr. A.J. Carp. P1azza, Ep. Sabinen. et Mandelen., a Secrets. 

Iosephus Ferretto, Adsessor. 

L. KS. 


II 
DECLARATIO ” 

Postremis hisce temporibus in Republica Romena multis iisque 
inauditis modis in Ecclesiam Catholicam impetitum est eiusque 
sacrosancta iura invasa. Insuper omnes sacrorum Antistites nedum 
a suis muneribus sunt impediti, sed et in vincula sacrilego ausu 
coniecti sunt; multis insuper clericis et religiosis libertas adempta 
est. 

Novissime autem Excellentissimus P.D. Augustinus Pacha, 
Episcopus Timisoarensis, iamdiu captivus, nequissime ad iudicem 
laicum tractus atque iniquo iudicio subiectus est. 

Quapropter haec Sacra Consistorialis Congregatio declarat eos 
omnes qui huiusmodi delicta patraverint, sive mandantes cuius- 
cumque generis et gradus, sive complices quos praefata delicta, 
sua natura, postulaverint sive illos qui ad delictorum consumma- 
tionem induxerint vel in hance quoquo modo concurrerint, si tamen 
sine eorum auxilio delictum non fuisset commissum, excommuni- 
cationem latae sententiae speciali modo Sedi Apostolicae reserva- 
tam—ad tramitem canonum 2343 § 3, 2334 n. 2, 2341 et 2209 §§ 
1-3—contraxisse ceterasque poenas pro qualitate delinquentium 
incurrisse, ad normam Sacrorum Canonum Codicis Iuris Canonici. 

Datum Romae, ex Aedibus Sacrae Congregationis Consistorialis, 
die 17 Septembris, anni, 1951. 

*k Fr. A.I. Carp. Prazza, Ep. Sabinen. et Mandelen., a Secretzs. 
ee Iosephus Ferretto, Adsessor. 


* * * * * 


2 AAS, ibid., p. 603. 
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OFFICE FOR EMIGRANTS 


A new office, dependent on the Sacred Consistorial Congregation, 
has been established to deal with the spiritual needs of emigrants. 
Monsignor Emilio Rossi has been appointed its head as Delegate 
for Emigration. Monsignor Rossi represented the Vatican as an 
observer at the International Emigration Conference in Naples. 


* * * * *% 


PRACTICAL SCHOOL FOR APPLYING THE 
LAW OF RELIGIOUS 


A new practical school of canon law has been established by the 
Sacred Congregation of Religious to provide specialized training in 
the application of canon law to the affairs of religious and in the 
procedures of the Congregation in making these applications. The 
school will also give training in the comparative law of the various 
religious congregations. 


*% * * * * 


CANONIZATION AND BEATIFICATION 


On October 21, 1951, the following were raised to the honors of 
the altar: SS. Francis Xayier Bianchi, Antonio Gianelli, and Ig- 
natius of Laconi. On November 4, 1951, Mother Marie Victoire 
Thérése Coudere was beatified. 


% * * * * 


POLITICAL IMPLICATIONS PROHIBITED 


The diocesan authorities of the Archdiocese of Cincinnati have 
issued the following prohibition: “ No political organization of any 
kind or candidate for public office is to be accorded the use of 
parish or institutional buildings for meeting purposes. This di- 
rective should also be observed by Catholic fraternal organizations. 
Priests are not to hold office in any purely political organization, 
nor are they to give political addresses in any church or otherwise 
in favor of any candidate or public issue without consulting the 


Ordinary.” 
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EXCOMMUNICATED PRIEST RECONCILED 


Rev. Istvan Balogh, excommunicated leader of Hungary’s “ pa- 
triotic priest’? movement, has been reconciled with the Church, 


according to the Vatican radio. 


“ 


SECULAR 


UNESCO’S A HISTORY OF MANKIND 


Dr. Ralph E. Turner, once dismissed from the Faculty of the 
University of Pittsburgh for his contemptuous and flippant attitude 
toward religion and professedly biased against God, has been 
chosen to direct the writing of a 3,000,000 word “ definitive and 
unbiased ” history of mankind which is in the process of compila- 
tion under the auspices of the United Nations Educational, Scien- 
tific and Cultural Organization (UNESCO). A period of five years 
has been allotted as the time within which the International 
Commission for a Scientific and Cultural History of Mankind is 
expected to complete its work and the sum of $600,000 has been 
allocated for the project. Ultimately a thousand of the most 
prominent scholars from all parts of the world will contribute to it. 
Its title will be A History of Mankind, with a sub-title, “The De- 
velopment of Peoples”. Professor Julian §. Huxley is Vice Chair- 
man. He was the first Director General of UNESCO. Severe 
criticism met his pamphlet, UNESCO, Its Purpose and Its Philoso- 
phy. It was held to rule out religious beliefs from the body of the 
doctrine that should constitute UNESCO’s philosophy. 


* * * * * 


ANTI-CHRISTIAN OUTLOOK OF THE UN WORLD 
HEALTH ORGANIZATION 


The anti-Christian outlook of the United Nations World Health 
Organization is shown by the publications of Dr. G. Brock Chis- 
holm, its Director General, who is quoted as saying that none of 
the present ideas about the family, about politics, or about religion, 
will be useful any longer to the solving of future problems; that 
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these ideas should not be imparted to the coming generation; and 
that we do not run any risks in this, because things cannot become 
worse than they are. 


% * * * * 


BRUSSELS INTERGOVERNMENTAL CONFERENCE 


At the initiative of the United States, the Belgian Government 
called a 23-nation conference in Brussels which set up a provisional 
intergovernmental committee to commence activity in the interests 
of refugees when the International Refugee Organization termi- 
nated its operations on January 1, 1952. The purpose of the pro- 
visional committee is to make plans for the movement of migrants 
from countries in Western Europe to countries of the Western 
Hemisphere that are underpopulated and underdeveloped. The 
Brussels conference moved to preserve the ships converted by IRO 
for the mass movement of migrants. A one-year plan calls for the 
supervision of the movement of 115,000 persons to non-European 
countries desiring immigrants. The United States has pledged 
$10,000,000 of the $34,000,000 budget. 

The successor of IRO is the Office of the High Commissioner for 
Refugees, but this Office is empowered merely to provide legal 
protection for the homeless, not to assist immigration. 

The Vatican has organized an International Migration Council 
in the interest of home-finding for the refugees. The State of 
Vatican City is one of the fifteen interested states invited to serve 
on the advisory committee of the United Nations Commissioner 
for Refugees. 


* * % * * 
THE PRESIDENT’S RIGHTS OVER DIPLOMATIC 
RELATIONS 


Dr. Edward 8. Corwin, writing in the New York Times of No- 
vember 12, 1951, said that Jefferson and Marshall agreed that the 
sole organ of the United States in their external relation is the 
President, who is the sole representative of the nation in its deal- 
ings with foreign nations. As to the First Amendment to the Fed- 
eral Constitution and its protection of the principle of the separa- 
tion of Church and State, he pointed out that the nomination of 
an ambassador is not lawmaking, inasmuch as it does not involve 
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the imposition of a rule of conduct on the people touching the rela- 
tion of Church and State. 

As to judicial consideration of the question of constitutionality 
involved in the appointment of an ambassador, Dr. Corwin could 
see no procedure available as a means of raising it. The President 
cannot be compelled judicially to perform his constitutional duties 
and he cannot be judicially enjoined from exceeding his constitu- 
tional powers. Moreover the payment of money out of the national 
treasury for an alleged unconstitutional purpose cannot be judi- 
cially forbidden. In addition, it is not likely that any plaintiff 
would be regarded as enjoying sufficient individual interest to en- 
title him to a judicial hearing. Further, the court would be in- 
clined to regard the question as a “ political” one and therefore 
as not “ justiciable”. The remedy, if there is one, must be, in the 
case of political questions, at the polls. 


* * = = * 


BLANSHARD’S RIGHT TO PROTESTANT AFFILIATES 


Henry R. Luce, speaking at a round table of the National Con- 
ference of Christians and Jews, said that Paul Blanshard, though 
appearing to be concerned for Protestantism and though promot- 
ing his books through Protestantism, does not show any real in- 
terest in any form of Christianity. He said that if Blanshard | 
would frankly declare himself a secularist, he could come into 


court as a respectable witness to a secular, anti-clerical point of 
view. 


* * * * * 


THE ESTABLISHMENT OF THE SECT OF SECULARISM 


Rev. Dr. James A. Pike, dean-elect of the Cathedral of St. John 
the Divine in New York and chaplain of Columbia University 
points to the fact that the McCollum decision of the Supreme 
Court of the United States established the religion of secularism 
by federal judicial fiat and violates three purposes of the First 
Amendment: 1) to guarantee the free and equal place of the re- 
spective religions in our society; 2) to allow states—some of which 
had established churches—gradually to solve their own problems 
in reference to Church and State by preventing the federal govern- 
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ment from interfering with the process; and 3) to bar the federal 
government from the establishment of religion. 

He averred that the result of the McCollum decision is to estab- 
lish a religion by default, i.e., the religion of humanistic secularism. 
It is this, he contended, which is communicated to children when 
they study man’s affairs without reference to any religious dimen- 
sion. To require this, he insisted, rather than to allow the plural- 
istic presentation of religion to match our pluralistic culture is to 
deny the rights of the majority of our citizens in favor of those 
who hold the secularist faiths. 


* * * * * 


DEPARTMENT OF THE INTERIOR’S VIEW OF 
RELEASED TIME 


Martin G. White, Solicitor of the Department of the Interior, 
has offered it as his opinion that a released time program under 
which children are released from public schools for the purpose of 
receiving religious instruction is not per se unconstitutional. This 
opinion was given at the request of the Governor of Guam in regard 
to a released time program of Bishop Apollinaris W. Baumgartner, 
O.F.M. Cap., D.D. 


* * * % * 


SUSPENSION OF RELEASED TIME 


The Delaware State Board of Education has rejected the request 
of the Milford Ministerial Association for the continuation of a 
released time religious education program. 

A citizen’s committee, called together by the Ministerial Asso- 
ciation of Pocatello, Idaho, voted to undertake a court test of the 
legality in Idaho of released time instruction. The committee was 
formed after the Pocatello School Board had approved an arrange- 
ment under which high school students would be given credit for 
attending on a released time basis a seminary of the Mormon 
Church. 
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AFTER-SCHOOL RELIGIOUS INSTRUCTION 


By a vote of 3-2 the Mentor (Ohio) District School Board has 
restricted the use of public school buildings for religious instruc- 
tion classes so that such use is permissible only after six in the 
evening. A Catholic parish had asked permission to conduct re- 
ligious instruction classes once a week after half past three in the 
afternoon when other pupils were dismissed for the day. In setting 
six o’clock as the time limit, the Board said that the building would 
definitely be empty at that time. The Ohio School Code authorizes 
school boards upon request to permit the use of school buildings for 
religious meetings, provided that such use occurs when the build- 
ings are not in use for school purposes. 

A thirty-year custom of using Binghamton (New York) public 
school buildings for Catholic religious instruction after school hours 
has been discontinued following a protest of a Protestant clergyman. 


* = * * * 


OPENING PRAYER RECOMMENDED BY 
BOARD OF REGENTS 


The Board of Regents of New York has proposed that public 
school classes be opened with prayer and suggested the following: 
“ Almighty God, we acknowledge our dependence upon Thee, and 
we beg Thy blessing upon us, our parents, our teachers, and our 
country”. The plan was approved by the New York State Asso- 
ciation of Judges of Children’s Courts. It has also been approved 
by the Rochester Board of Education which has appointed a com- 
mittee to study how and when to start the plan in the Rochester 
schools. It was opposed, however, in a letter sent the New York 
City Board of Education by the American Civil Liberties Union 
and its local affiliate, the New York Civil Liberties Union. Op- 
position was also voiced in a letter to the New York Times by the 
New York Society for Ethical Culture. A resolution opposing it 
was announced also by Rabbi David J. Seligson, of Central Syna- 
gogue, New York, President of the Association of Reformed Rabbis 
of the City of New York. The resolution expressed serious doubts 
as to the efficacy of the plan and asserted a fear that it would re- 
sult, on the part of the children, in an attitude of indifferentism in 
regard to religion. The resolution held that the very manner of 
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repetition might lead to some reservations in the minds and hearts 
of those who recite it and that the possibilities of subsequent inter- 
pretation, comment and discussion might lead to serious violations 
of the traditional principle of the separation of Church and State. 


*% % * * * 


RELIGION IN STATE TEACHERS’ COLLEGES 


One hundred delegates to a three-day conference held at New 
Haven, Connecticut, attended by educators from State Teachers’ 
College in all parts of the United States, assembled to discuss the 
place of religion in the professional training of public school 
teachers. Religious training in teachers’ colleges and in public 
schools was generally approved. A committee was appointed to 
implement the views expressed at the sessions. 


= * * % % 


RELIGIOUS PLAYS UPHELD IN NEW YORK 


Lewis A. Wison, New York Education Commissioner, rejected 
an appeal for an order banning the presentation in public schools 
of religious plays and pageants. 


* * * * % 


ARMED FORCES RELIGIOUS AND MORAL PROGRAMS 


An advance invitation was sent out by the Commandant of the 
Third Naval District. It went to one hundred ten churchmen and 
invited them to attend an Orientation Conference for Religious 
Leaders to be held in Washington, D. C., January 15-17, 1952. 
Their presence at the Conference would enable them, it was ex- 
plained, to become familiar with the religious and moral programs 
instituted by the army, the navy, and the air force, to safeguard 
the moral standards of the men and the women in uniform. 


*% * % % *% 


FREE TEXTBOOKS STILL AVAILABLE IN NEW MEXICO 


The Attorney General of New Mexico has ruled that the State 
Board of Education has the duty to furnish free textbooks to pupils 
attending the parochial schools, explaining that the September rul- 
ing of the Supreme Court forbade only the distribution of free text- 
books to the parochial schools “ as such ”. 


% % * % * 
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TUITION PAYMENTS DENIED 


An informal opinion of the State’s Attorney General was given in 
opposition to a request of a group of parents who sought to obtain 
from Middletown (Rhode Island) the payment of the tuition of 
their children attending private high schools. The request was 
prompted by the fact that the town actually pays two hundred 
dollars per capita to the public high school of an adjacent town for 
the education of the students of Middletown which has no high 
school of its own. 


% * * * * 


VERMONT TRANSPORTATION RULING 


The Attorney General of Vermont has ruled that public school 
board officials cannot use public school funds to pay for the trans- 
portation of students to parochial or private schools. 


* * * * * 


WASHINGTON HOSPITALS AIDED 


President Truman has signed a bill authorizing direct federal 
aid to Providence Hospital and to Sibley Hospital to assist in the 
erection of needed buildings. The POAU intends to contest the 
appropriating of the funds required to implement this legislation. 


* * a * * 


JEWISH MEMORIAL IN NEW YORK OPPOSED 


A Freethinker has filed suit in the Supreme Court of New York 
to restrain the City of New York from permitting a non-profit 
corporation known as the Memorial to Six Million Jews to erect a 
monument on Riverside Drive in commemoration of the Jews killed 
by the Nazis. Specific objection is taken to an inscription bearing 
the Ten Commandments. It is contended that a religious monu- 
ment has no place on city property and that to erect it there is to 
violate the principle of the separation of Church and State. 


* * * * * 
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FIREHOUSES AVAILABLE TO RELIGIOUS 
ORGANIZATIONS 


Supreme Court Justice Frederick G. Schmidt, at White Plains, 
New York, has dismissed the suits of a Freethinker who sought to 
bar religious organizations from the occasional use of public fire- 
houses. 


* * * % * 


STATE EDUCATIONAL STANDARDS UPHELD 


The United States Supreme Court has dismissed a challenge to 
the New York State Education Law which was instituted by three 
parents appealing from a lower court judgment against them for 
placing their children in an unrecognized Jewish school in which 
subjects required by state law were taught only incidentally. 


* *% * % * 


CATHOLIC CHILDREN IN JEWISH HOME 


The Free Synagogue Child Adoption Committee has appealed to 
the Supreme Court of the United States in an attempt to get con- 
trol of Diane and Linda Southern, aged seven and eight years 
respectively, who were placed by their mother three years ago in 
a Jewish boarding house. Later when she asserted that she was a 
Catholic and that the children had been baptized Catholic, the 
Children’s Court ruled against her attempt to recover control over 
them. However, the Appellate Division of the Supreme Court 
ordered them transferred to the Catholic Home Bureau for De- 
pendent Children. The Jewish appeal argues that this action con- 
stituted a violation of the principle of the separation of Church 
and State, in that the welfare of the children based on their con- 
tact with the Jewish religion demands that the court should not 
jeopardize it in the interest of another religion. 


% % % % % 
JEHOVAH’S WITNESSES RESIST LICENSING 


Two members of Jehovah’s Witnesses, fined for holding a public 
meeting without a proper license, lost their appeal to the Superior 
Court at Exeter, New Hampshire. 


* * * *% * 


120 THE JURIST 


COURT REFUSES TO DEFINE THE MEANING 
OF CHRISTIAN 


Holding that no court has a right to go into the question of the 
essential meaning of Christian, District Court Judge Shannon B. 
Charlton, in New York, held invalid a will of a Waterloo (Iowa) 
testator which established a $70,000 trust fund for persons who 
believe in the fundamental principles of the Christian religion. 


= * * = = 


PRICE CONTROLS REMOVED FROM CEMETERIES 


The National Catholic Cemetery Conference petitioned the 
Office of Price Stabilization for the removal of price controls and 
obtained a favorable response. The OPS has also now removed 
controls from educational, sports and entertainment services ren- 
dered by, and in the facilities of, schools and educational in- 
stitutions which provide a systematic and supervised course of 
instruction in a branch of knowledge, art, craft, or skill. Previ- 
ously public and state universities, colleges, high schools, and other 
institutions were thus exempt. 


* * * * * 


GAMBLING TAX EXEMPTIONS 


Games of the Bingo type and raffles conducted by tax-exempt 
religious, charitable, and educational organizations are specifically 
exempt from taxation under the new internal revenue legislation 
which provides that gamblers must obtain a license to operate and 
imposes an excise tax of ten per cent on wagers. 


* * * * * 
BANNING OF MOVIE UPHELD 


The Court of Appeals in Albany, by a 5-2 decision, upheld as 


constitutional the banning by the Board of Regents of the Rossel- 
lini movie, The Miracle. 


* * * = * 


INDIRECT AID IN PUERTO RICO 


Puerto Rico”s Commission on Human Rights, drafting the new 
constitution to be voted on J anuary 21, 1952, struck out clause 19 
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of the old charter which prevented indirect aid to religious institu- 
tions. It had been operative since 1921. It was replaced by a 
provision couched in language similar to that of the First Amend- 
ment to the Constitution of the United States. 


* * * * * 


CANADIAN ANTI-CHRISTIAN BROADCASTING 


Fifty-five members of the Canadian Hierarchy assembled for a 
meeting of the Canadian Catholic Conference registered disap- 
proval of the anti-Christian broadcasting trend evident in the ac- 
tivity of the publicly owned Canadian Broadcasting Company 
network. In this connection, seventy-five thousand members of 
the Catholic Women’s League of Canada has called on Parliament 
to investigate how such broadcasts have been allowed to be made 
and to take steps to insure that religion will henceforth not be thus 
subject to attack. 


% * * * * 


LAUNDRY TAXED IN NEW BRUNSWICK 


The New Brunswick Provincial Supreme Court has ruled in favor 
of a tax assessment against a laundry in a Good Shepherd Home 
on the ground that it is in competition with commercial laundries. 
The case has been appealed to the Canadian Supreme Court. 


* % * * * 


YUGOSLAVIA’S PRETENSES 


Archbishop Aloysius Stepinac of Zagreb, Primate of Yugoslavia, 
has been released from technical imprisonment but Bishop Peter 
Cule of Mostar is still in prison. Four hundred priests are also 
enduring the same fate, while three hundred and seventy-eight 
priests have been executed. More than three thousand Sisters have 
been disbanded. One-half the seminaries have been closed and 
their property has been confiscated. The Catholic press is extinct. 
No religious body is permitted to conduct primary or secondary 
schools or universities. No party or periodical opposed to com- 
munism is permitted. Four hundred thousand members of the 
communist party thus hold in bondage a population of seventeen 
million. 
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ROMANIAN CLERICAL PERSECUTION 


Bishop Augustine Pacha of Timisoara, 81 years of age, is re- 
ported to be among the thirty-seven priests forced to work on a 
canal project in Romania. Fifteen priests have died while con- 
strained to labor there. 


* * * * * 


CHINESE DEGENERATION 


Fides, the news agency of the Sacred Congregation for the Propa- 
gation of the Faith, reports that 1,238 foreign Missionaries were 
expelled from China during 1951, while there are at least three 
hundred foreign-born and native bishops, priests, brothers, and 
sisters in prison. Eighteen bishops have been expelled and five 
hundred thirty priests; so also forty brothers and six hundred fifty 
Sisters. Fifteen hundred foreign-born priests are still in China; so 
also one hundred brothers and six hundred Sisters. Fifteen of the 
twenty-six major seminaries are still functioning, attended by two 
hundred students studying philosophy and theology. But only 
twelve of two hundred and sixteen hospitals are still in operation. 
Three Catholic universities have been taken over by the commu- 
nists. Church officials in Hong Kong report that one hundred and 
forty-one foreign Catholic missionaries are in prison, among them 
eighteen bishops and archbishops. American bishops imprisoned 
include Most Rev. Philip Cote, S.J., of Suchow; Most Rev. Francis 
X. Ford, M.M., of Kaying; Most Rev. Rembert Kowalski, O.F.M., 
of Wuchang; Most Rev. Adolph Paschang, M.M.; and Most Rev. 
Ambrose Pinger, O.F.M., of Chowtsun. 


* * * * * 


MISSING KOREAN MISSIONARIES 


In Korea twenty-nine Catholic foreign missionaries taken by the 
communists are still missing; so sixteen Korean priests and sixty- 
five Bavarian Benedictine priests, brothers, and Sisters. 


* * * * * 
CATHOLIC INTERESTS IN ISRAEL 


Despite an official declaration of religious freedom, there is dis- 
cernible in Israel, it is reliably reported, an unofficial discrimination 
against Christianity. The Christian is made to feel himself a 
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stranger especially in small settlements. Sometimes the Christian 
submits to the temptation to avoid the open practice of religion 
for fear of social, economic or professional reprisals. The depar- 
ture of Christians is facilitated. Enlistment in the armed forces 
is not encouraged; moreover no provision is made for the enlisted 
men in regard to religious observances or spiritual care. It is dif- 
- ficult for Christians to find work through official sources; more- 
over, work on Sunday is exacted. The number of Christians has 
increased by fifteen thousand during the last eighteen months. 
As of January 1949, a booklet of the Ministry of Religious Affairs 
showed 32,315 Christians in Israel, of whom about one-half were 
listed as Catholics. 

Church authorities are contesting in court the action of the 
Israeli Government in turning over church property registered in 
the name of the Archdiocese of Cologne to the Government’s cus- 
todian of German property. The contention is made that this 
property cannot be considered as belonging to a German national 
agency inasmuch as the Archdiocese is an agent of the Catholic 
Church which is a supra-national organization. The property in- 
volved includes the Abbey and Church of the Dormition on Mount 
Sion. 


% *% % % * 


CHRISTIAN INSTRUCTION IN EGYPTIAN SCHOOLS 


The Ministry of Public Education in Cairo has issued a decision 
by which Christian instruction will be given to Christian pupils as 
part of the public school curriculum. 


% * * * * 


MADRAS EXCLUDES RELIGION FROM 
SCHOOL SCHEDULE 


A recent order of the Madras Government has relegated religious 
instruction to hours outside the school schedule. 


% % % % % 


PRIVATE SCHOOL TEACHERS IN TRAVANCORE-COCHIN 


The Catholic Bishops have succeeded in obtaining satisfactory 
guarantees of autonomy from the Travancore-Cochin cabinet to 
supersede a plan that would have forced private schools to employ 
teachers from a government-prepared list. 


*% * * * * 


Book Reviews 


LEVIATHAN AND NATURAL LAW. F. Lyman Windolph. 
Princeton, New Jersey. Princeton University Press, New Jersey, 
1951. Pp. ix-147. Price $2.50. 


This book is the result of the thought of many years devoted to 
the basis of law and all its effects. The book is particularly encour- 
aging to those who have borne the brunt of maintaining the exist- 
ence of natural law as a basis for all positive law. 

Through several chapters, the author discusses items which are 
under the direct control of the State as well as matters beyond this 
control. Examination is made of the concepts of and the inferences 
from the notions of sovereignty and liberty. The various types of 
States are scrutinized. Popular sovereignty is discussed. The rela- 
tionship between government and positive law is analyzed and the 
juxtaposition of natural law and democracy is accurately expressed. 

In a review of this admirable book within a reasonable number 
of paragraphs, restraint is necessary in indicating emphasis. 

In the first place, the author is highly commended for his use of 
popular language and easily understood examples. Such use alone 
should enlarge his reading public and bring to a wider group ideas 
which must secure abundant influence. Secondly, for students of 
the evolution of government, this book offers a review of the facts 
and tendencies which altered the confederation of the thirteen origi- 
nal States to a federation known as the United States of America. 
Such a review must be considered along with the cold text of the 
Constitution of the United States. 

Underlying all the discussion in this book, is a conviction of the 
existence of natural law. Much satisfaction can be expressed in 
this matter even though every statement may not be admitted by 
all the adherents of natural law. It is a distinct pleasure to witness 
the expanding group of philosophers of law who admit the actual 
functioning of natural law. This is true although the author does 
not claim to be a philosopher of law but rather a lawyer who has 
observed the working of government in all its phases. 


124 


BOOK REVIEWS 125 


It is the hope of the reviewer that this book will have wide recep- 
tion. It cannot fail to impress its readers with the fundamental 
questions of government and citizenship. It should also awaken 
the latent capacities of others who have given considerable thought 
to the relationship between government and law and urge them to 
express themselves in terms outlining and describing the limits of 
positive law, the possession of inalienable rights and the undeniable 
duties of citizenship. Thus, both exaggerated statolatry and un- 
limited freedom will be criticized and reduced to their proper limits. 

Valuable notes and adequate commentary are printed at the end 
of the complete text. The position of these notes and commentary 
is in an inconvenient place. They could be more serviceable at the 
bottom of respective pages. The index consists of a listing of proper 
names and the matter with which they are concerned. This pre- 
supposes a knowledge of authors and their works. Perhaps a new 
edition which because of its demand it is hoped will be required 
may contain an index of topics. 


LINTERDIT MOMENTARIAE POSSESSIONIS. Jehan de Mal- 
afosse. Université de Toulouse, Faculté de Droit. Pp. 173. 


This is a dissertation recently printed but defended several years 
ago in the University of Toulouse. Its principal purpose is to in- 
dicate the proper position of the interdict of momentary possession 
in the history of Roman Law. The author admits confusion in the 
use of terms which can be traced to the Code of Theodosius. 

The main division of this dissertation contains several chapters 
each on the appearance of momentary possession in Roman Law, on 
the evolution of the protection of rights in‘ the Byzantine empire 
and on their protection in the West. Consideration is given in these 
chapters to enactments and codifications. Important laws begin- 
ning with the Emperor Constantine and continuing through later 
rulers of the Roman Empire are discussed. Whatever changes may 
have been made in these laws are examined and the relationship of 
these changes with the then existing law is indicated. Some com- 
mentary is also advanced in regard to the position of Cassiodorus, 
St. Gregory the Great and St. Isidore of Seville. 
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The interdict of momentary possession in Roman Law and the 
interdict unde vi have always excited considerable interest because 
these interdicts dealt with the recovery of property of which one 
had been unjustly despoiled. Through the operation of these inter- 
dicts justice was at least in some measure restored. The author’s 
contribution to the study of these interdicts is interesting and will 
exert influence in determining their force and extent. Compliments 
should be extended to the author for his research and discrimination. 

The table of contents serves as an index. This service is some- 
what unsatisfactory because of its relative brevity. There is, how- 
ever, an excellent table of the texts of law which are cited in the 
dissertation. The bibliography is properly divided between sources 
and works of reference. Altogether it is a pleasure to recommend 
this dissertation to those interested in Roman Law for its own sake 
and to those who fortunately realize that the study of Roman Law 
is a useful basis for the study of Canon Law. 
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SECOND SYNOD OF FARGO 


The second Synod of Fargo was held October 3, in St. Mary’s Cathedral. 
The synod was convoked by and held under the presidency of Most Rev. Leo 
F. Dworschak, D.D., Auxiliary of Fargo, in virtue of a special mandate given 
him by Most Rev. Aloisius J. Muench, Apostolic Nuncio to Germany. Very 


Rev. David J. Boyle, J C.D., Chancellor of the Diocese, was the Promoter of 
the Synod. 


Chronicle 


GENERAL 


At the November meeting of the Administrative Board of the National 
Catholic Welfare Conference, the following members of the Hierarchy were 
elected to serve the Conference for a year. Chairman of the Board: Most 
Rev. Francis P. Keough, D.D., Archbishop of Baltimore. Vice Chairman of 
the Board and Treasurer: Most Rev. Karl J. Alter, D.D., LL.D., Archbishop 
of Cincinnati. Secretary: Most Rev. John F. Noll, D.D., Bishop of Fort 
Wayne. Chairman of the Department of Social Action: Most Rev. Patrick 
A. O’Boyle, D.D., Archbishop of Washington. Chairman of the Department 
of Social Action: Most Rev. Joseph E. Ritter, S.T.D., Archbishop of St. 
Louis. Chairman of the Youth Department: Most Rev. John J. Mitty, D.D., 
Archbishop of San Francisco. Chairman of the Department of Lay Or- 
ganizations: Most Rev. Richard J. Cushing, D.D., LL.D., Archbishop of 
Boston. Chairman of the Department of Education: Most Rev. Matthew F. 
Brady, D.D., Bishop of Manchester. Chairman of the Press Department: 
Most Rev. Thomas K. Gorman, D.D., D.Sc.Hist., Bishop of Reno. Chairman 
of the Legal Department: Most Rev. Emmet M. Walsh, D.D., Coadjutor 
Bishop of Youngstown. The following were asked to serve as Assistants to 
the Board: Assistant to the Chairman of the Board for the N.C.W.C. Bureau 
of Information: Most Rev. Lawrence J. Shehan, D.D., Auxiliary of Balti- 
more; Assistant Secretary: Most Rev. Vincent S. Waters, D.D., Bishop of 
Raleigh; Youth Department: Most Rev. Richard O. Gerow, D.D., Bishop of 
Natchez; Legal Department: Most Rev. Bryan J. McEntegart, D.D., LL.D., 
Bishop of Ogdensburg; Department of Education: Most Rev. Russell J. Mc- 
Vinney, D.D., Bishop of Providence; Press Department: Most Rev. Albert 
R. Zuroweste, D.D., Bishop of Belleville; Department of Catholic Action 
Study: Most Rev. William A. Scully, D.D., Coadjutor Bishop of Albany; 
Department of Lay Organizations: Most Rey. Allen J. Babcock, D.D., 
Auxiliary of Detroit; Assistant for the Department of Social Action: Most 
Rev. John F. O’Hara, C.8.C., D.D., Archbishop of Philadelphia; Department 
of Social Action, (for hospitals): Most Rev. William A. O’Connor, D.D., 
Bishop of Springfield, Ill.; (for charities): Most Rev. Charles Hubert Le- 
Blond, D.D., Bishop of St. Joseph; (adviser for rural life work): Most Rev. 
William T. Mulloy, D.D., Bishop of Covington; (adviser for family life 
work): Most Rev. Peter W. Bartholome, D.D., Coadjutor of St. Cloud. 

Rt. Rev. Howard J. Carroll, D.D., was re-elected General Secretary and 
Very Rev. Msgr. Paul F. Tanner, Assistant General Secretary. 

The general meeting of the Bishops at The Catholic University of America 
elected new members to the various committees as follows. Most Rev. John 
F. Dearden, D.D., Bishop of Pittsburgh, to the American Board of Catholic 
Missions; Most Rev. John P. Treacy, D.D., Bishop of La Crosse, to the 
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Committee for the Propagation of the Faith; Most Rev. Charles BH: Helm- 
sing, D.D., Auxiliary of St. Louis, to the Bishop’s Committee on Motion 
Pictures; and Most Rey. Laurence J. FitzSimon, D.D., Bishop of Amarillo, 
to the Committee for the Montezuma Seminary. 

The Bishop’s Motion Picture Committee is composed of: Most Rey. 
Michael J. Ready, D.D., Bishop of Columbus; Most Rev. Bryan J. Mc- 
Entegart, D.D., Bishop of Ogdensburg; Most Rev. William A. O’Connor, 
D.D., Bishop of Springfield, Il.; Most Rev. Joseph T. McGucken, D.D., 
Auxiliary of Los Angeles; and Most Rev. Charles H. Helmsing, D.D., Auxil- 
iary of St. Louis. 

* * * * x 

The forty-sixth annual meeting of the Catholic Church Extension Society 
was held in Chicago and was attended by eighty-five members of the 
Hierarchy. At the meeting the report indicated that nearly two million 
dollars was expended during the year for home missions. 

* * * * x 


The reports of the directors of the various departments of the National 
Catholic Welfare Conference at the annual meeting of the Hierarchy of the 
United States revealed an enviable achievement record for the year that 
had elapsed. 

The Bureau of Immigration reported that more than 16,000 immigrants 
and emigrants had been assisted at the port of New York and at the Mexican 
border. 

The Education Department’s report noted that pupils in elementary 
parochial schools now number 2,561,230, an increase of a quarter of a million. 
It was further stated that the Department was represented at virtually every 
major educational conference and that it had given extensive cooperation 
to the State Department’s program of cultural relations with Germany, to 
UNESCO activities, and to the program of foreign student exchange. 

The Press Department recalled that the News Service marked its twentieth 
anniversary in 1951. It noted that its service had been extended to include 
fifty-four countries, with one hundred and four subscribers in Latin America 
who are also aided by a newly established picture service, Graficias. 

The Social Action Department sponsored observances of the sixtieth and 
twentieth anniversaries of the encyclicals, Rerum novarum and Quadragesimo 
anno. It also distributed 100,000 copies of the annual Labor Day statement. 

The Family Life Bureau participated in the Mid-Century White House 
Conference on Children and Youth and in the 1951 Convention of the Na- 
tional Catholic Conference on Family Life. 

: The National Council of Catholic Men noted that its radio apostolate is 
in its twenty-first year with three national radio programs. A national tele- 
vision program was reported as in preparation. 

_The National Council of Catholic Women listed eighty-two diocesan coun- 
cils as affiliated with it, as well as seventeen national women’s organizations. 

The National Council of Catholic Nurses reported affiliation of one hun- 
dred and sixteen units in sixty-five dioceses and a total membership of 12,123. 
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The Youth Department reported the establishment of the National Council 
of Catholic Youth and the Third National Catholic Youth Conference. It also 
stated that the National Federation of Catholic College Students is reaching 
ninety-seven per cent of Catholic colleges and universities. It noted that 
in the autumn of 1952 a national Catholic Youth Week would be observed. 

Cardinal Samuel Stritch, Archbishop of Chicago, reported the expansion 
of informational activities through the Office of United Nations Affairs. A 
new monthly, UN Newsnotes, was started in February. In French and 
English, it reports on UN activities for Catholic organizations. 

The Information Buréau reported that three special issues of its monthly 
publication, Information Bulletin, were sent out: one on a national confer- 
ence of the POAU; another, a treatment of the Church in “ quality ” maga- 
zines; and a third, a summary of the press reception of the anti-Catholic 
book of Paul Blanshard. 

* * * * * 


Ake Henrik Gartz, Finland’s new envoy to the Holy See, has presented 
his credentials to our Holy Father. 


* * * * co 


Our Holy Father presided at a Solemn Pontifical Mass celebrated in St. 
Peter’s Basilica on November 1 by His Eminence, Eugene Cardinal Tisserant, 
Dean of the Sacred College and Secretary of the Sacred Congregation for 
the Oriental Church. The occasion was the commemoration of the anniver- 
sary of the Council of Chalcedon. 

* * * * * 

According to L’Osservatore Romano, a new series of two commemorative 
stamps marking the eighth centenary of the Decree of Gratian is being issued 
by the Vatican. 

* * * * * 

The Pontifical Commission of the Vatican State has issued a decree gov- 
erning ships sailing under the Vatican flag. Each ship must have Citta del 
Vaticano painted under its own name; it must fly the Vatican flag; and it 
must have a priest aboard who will rank immediately after the commander. 
The ships are to be regarded as Vatican territory. 

* * * * * 


The forty-second annual Pan-American Mass was celebrated by the Most 
Reverend Apostolic Delegate in St. Patrick’s Church, Washington, D. C., 
on Thanksgiving Day, November 22. The sermon was preached by Most 
Rev. William A. Scully, D.D., Coadjutor of Albany. 


* * * * * 


On December 9, the Most Reverend Apostolic Delegate celebrated a 
Solemn Pontifical Mass in honor of Our Lady of Guadalupe, opening a 
two-day convocation of the Academy of American Franciscan History in 
Washington. During the ceremonies attending the convocation the Serra 
Award of the Americas for 1951 was conferred by the Most Reverend Apos- 
tolic Delegate on Dr. Carlos Eduardo Castaneda, of the University of Texas. 


* * * * * 
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His Eminence, Francis Cardinal Spellman opened with a sermon the first 
Inter-American Thanksgiving Day Te Dewm ceremony at Rio de Janeiro. 
In Lima, the Peruvian Government presented His Eminence with the Grand 
Cross of the Order of the Sun; there also His Eminence received an honor- 
ary doctorate from the University of San Marcos. An honorary doctorate 
was conferred on him also by the University of Sao Paulo, Brazil. At La 
Paz, Bolivia, a “ National Day of Thanksgiving ” was proclaimed in his honor. 
On the journey His Eminence visited a total of ten South American cities. 

* * * * * 

His Eminence, Francis Cardinal Spellman, President of the Catholic Near 
East Welfare Association, presided at Solemn Vespers in St. Patrick’s Cathe- 
dral, New York City, in commemorative observance of the twenty-fifth 
anniversary of the Association, founded in 1926 as a consolidation of three 
Near East relief groups. 

* * * * * 

His Eminence, Edward Cardinal Mooney, observed the twenty-fifth anni- 
versary of his consecration as Archbishop in connection with the consecration 
of the Cathedral of the Blessed Sacrament, along with the commemoration 
of the two hundred and fiftieth anniversary of the establishment of the 
Catholic Church in Detroit. The sermon on the occasion was preached by 
Most Rev. Stephen 8S. Woznicki, D.D., Bishop of Saginaw. 

* * * * * 


On November 17, His Eminence, Edward Cardinal Mooney presided at the 
Pontifical Jubilee Mass observing the golden jubilee of the ordination of 
Most Rev. John Mark Gannon, D.D. The sermon was preached by Most 
Rev. Richard J. Cushing, D.D., Archbishop of Boston. 


* * * * * 


November 7-11 the ninth National Congress of the Confraternity of Chris- 
tian Doctrine was held in Chicago. His Eminence, Samuel Cardinal Stritch 
addressed the opening general session. Sixty-six sessions were held in con- 
nection with the Congress. 

* * * * * 

An international agency was set up at the first assembly of the Interna- 
tional Catholic Conference of Charity held in Rome and attended by dele- 
gates from thirteen nations. The purposes of the new agency are: 1) to 
facilitate coordination and collaboration among national charitable organiza- 
tions; 2) to set up a center of information and statistics; and 3) to represent 
Catholic undertakings in the field of charity on an international level. Rt. 
Rev. Msgr. John O’Grady, Ph.D., has been named Vice President of the 
international organization. 

* * * * * 

The Most Reverend Apostolic Delegate celebrated a Pontifical Mass at 
the Third National Catholic Youth Conference in Cincinnati. He also spoke 
on that occasion to the assembled lay youth leaders and priest directors, 
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five hundred in number, who were gathered from all parts of the United 
States to deliberate in various sessions lasting for a period of five days. This 
Conference followed a three-day convention of representatives of youth or- 
ganizations which was formally opened with a Solemn Pontifical Mass cele- 
brated by Most Rev. John J. Mitty, D.D., Archbishop of San Francisco. The 
sermon on the occasion was preached by Most Rev. Joseph A. Burke, D.D., 
Auxiliary of Buffalo. The outstanding result of this convention was the 
founding of a National Council of Catholic Youth. 

* * * * * 


On October 28, His Eminence, Samuel Cardinal Stritch presided at the 
seventeenth annual Red Mass celebrated in Holy Name Cathedral, Chicago. 
The sermon was preached by Very Rev. John J. Cavanaugh, C.S.C., President 
of the University of Notre Dame. 

* * * * * 

On January 18, Most Rev. Patrick A. O’Boyle, D.D. , Archbishop of Wash- 
ington and Chancellor of The Catholic University oF America, presided at 
the annual Red Mass celebrated in the Shrine of the Immaculate Conception, 
Washington, D. C. The sermon was delivered by Most Rev. Vincent S. 
Waters, D.D., Bishop of Raleigh. The celebrant was Rev. Jerome D. 
Hannan, J.C.D., Vice Rector of the University. 

* * * * * 


A world union of Catholic primary teachers was formed in Rome at a 
meeting attended by representatives from twenty-two countries. It will seek 
to link cultural, spiritual] and professional organizations of Catholic primary 
teachers. 

* * * * * 

December 28-30, the annual meeting of the American Catholic Historical 
Association was held in New York. It made a special commemoration of 
the centenary of the conversion of Henry Edward Cardinal Manning. 

* * * * * 

October 18-23, the twenty-ninth annual convention of the National Catho- 
lic Rural Life Conference was held in Boston. The convention was honored 
on October 21 by a sermon delivered by Most Rev. Richard J. Cushing, 
D.D., Archbishop of Boston, who also celebrated the Pontifical Mass attended 
by the delegates on that day. 

* * * * * 

January 3, 4, the third annual meeting of the Mariological Society of 
America was held in New York City. 

* * * * * 


December 29, the tenth annual convention of the Catholic Economic 
Association was held in Boston. 
* * * * * 
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December 28-30 the American Catholic Sociological Society held its annual 

convention at The Catholic University of America. 
x * * * * 

The annual two-day workshop of the Catholic Association for International 
Peace was held in New York City. 

* * * * * 

The fourth annual meeting of the National Cemetery Conference was held 
in St. Louis attended by representatives of two hundred seventy-five members 
in seventy-four dioceses. 

* * * * * 

Most Rev. Patrick A. McGovern, D.D., 79 years old, Bishop of Cheyenne, 
died November 8 and was buried November 12. The Pontifical Requiem 
Mass was celebrated by Most Rev. Urban J. Vehr, D.D., Archbishop of 
Denver. The sermon was delivered by Most Rev. Hubert M. Newell, D-D., 
who succeeds Bishop McGovern as Bishop of Cheyenne. 

* * * * x 

Most Rev. Joseph H. Schlarman, D.D., 72 years old, Bishop of Peoria, 
died November 10 and was buried November 14. The Pontifical Requiem 
Mass was celebrated by His Eminence, Samuel Cardinal Stritch. The sermon 
was delivered by Most Rev. Albert R. Zuroweste, D.D., Bishop of Belleville. 

* * * * * 

November 15, Most Rev. John Gregory Murray, D.D., Archbishop of St. 
Paul, offered the Pontifical Requiem Mass for the funeral of Most Rev. 
Vincent J. Ryan, D.D., 67 years old, Bishop of Bismarck. The sermon was 
delivered by Most Rev. Leo F. Dworschak, D.D., Auxiliary of Fargo. 

* *  * * * 

Rt. Rev. Alfred Koch, OS.B., D.D., Archabbot of St. Vincent’s Archabbey, 
Latrobe, Pa., died November 7 at the age of 72. The Pontifical Requiem 
Mass was celebrated by Most Rev. John F. Dearden, D.D., Bishop of Pitts- 
burgh. The sermon was delivered by Rt. Rev. Lawrence Vohs, OS.B., D.D., 
Abbot of St. Bede’s Abbey, Peru, Illinois. 


* * * * * 


DIGNITIES 
Most Rev. Gerald P. O’Hara, D.D., has been appointed Apostolic Nuncio 
to Ireland. 
* * * * * 
Most Rev. John F, O'Hara, C.S.C., D.D., formerly Bishop of Buffalo, will 
be installed by the Most Reverend Apostolic Delegate as Archbishop of 
Philadelphia on January 9. 


* * * * * 
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Most Rev. Hugh L. Lamb, D.D., will be installed as Bishop of Greensburg 
on January 16 by Most Rev. John F. O’Hara, C.S.C., DD., Archbishop of 
Philadelphia. The sermon will be delivered by Most Rev. John F. Dearden, 
D.D., Bishop of Pittsburgh. 

* * * * * 


His Eminence, Gregory Peter XV Cardinal Agagianian received the honor- 

ary degree of Doctor of Letters from Fordham University. 
* * * * * 

The Most Reverend Apostolic Delegate received the honorary degree of 
Doctor of Laws from St. Joseph’s College, Philadelphia. The same degree 
was conferred by the College on John Foster Dulles; Secretary of the Air 
Force, Thomas K. Finletter; Most Rev. Thomas Feeney, 8.J.; Rev. William 
J. Gianera, S.J.; and William Balderston. The honorary degree of Doctor 
of Science was conferred on Dr. Hugh Stott Taylor. 

* * * * * 

The Most Rev. Aloisius J. Muench, D.D., Apostolic Nuncio to Germany, 
received the honorary degree of Doctor of Philosophy from Marquette 
University. 

* * * * * 

Most Rev. L. Abel Caillouet, D.D., Auxiliary of New Orleans, has been 
named the first Episcopal Moderator of the National Conference of the 
Apostleship of the Sea. 

* * * * * 

Very Rev. T. S. McDermoit, O.P., has been elected to his sixth four-year 
term as Provincial of the Dominican Fathers of St. Joseph’s Province in the 
United States. 

* * * * * 

Very Rev. Valentine Atkocius, M.I.C., has been appointed American 
Provincial of the Marian Fathers. 

* * * * * 

Very Rev. Raphael P. Kieffer, O. Carm., has been chosen Provincial by 
the superior electors of the Illinois-New Jersey Carmelite Province to com- 
plete the second term of Very Rev. Leo Walter, O. Carm., who died 


October 18. 
* * * * * 


Monsignor Robert J. Sennott (of the Archdiocese of Boston) has assumed 
his new duties as Procurator of the North American College. 
* * * * * 
Rev. Jerome D. Hannan, J.C.D., has been named Vice Rector of The 
Catholic University of America. 
* * * X * 
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The honorary degree of Doctor of Theology was conferred on Rev. James 
M. Gillis, C.S.P., by the Pontifical Ateneo Angelicum at the express request 
of our Holy Father. The presentation was made by Most Rev. Emanuel 
Suarez, O.P., Master General of the Dominicans and High Chancellor of the 
Angelicum, after a Solemn Mass of Thanksgiving in the Church of St. Paul 
the Apostle, New York City, celebrated in observance of the golden jubilee 
of Father Gillis’ ordination. 

* * * * * 

Rev. William R. O’Connor, S.T.L., received the annual Cardinal Spellman 
award for outstanding achievement in the field of theology. It was conferred 
by the Catholic Theological Society of America. 

* * * * * 


The title of Papal Countess has been conferred on Mrs. Joseph P. Kennedy, 
wife of the former Ambassador to England. 

* * * * * 

The medal Pro Ecclesia et Pontifice has been conferred on Mrs. Walter J. 
Whelan, President of the International Federation of Catholic Alumnae. 

* * * * * 

The Honorable John J. Hearne, Ambassador of Eire, received an honorary 

degree of Doctor of Laws from Xavier University. 
* * * * * 

The Catholic University of Santiago has conferred an honorary doctor’s 
degree on Claude G. Bowers, United States Ambassador to Chile for eleven 
years. 

* * * * * 

Mr. Eugene Butler has been named Director of the Legal Department of 
the National Catholic Welfare Conference to succeed Mr. William P. Mon- 
tavon, retired. 

* * * * * 
Patrick F. Scanlan, Managing Editor of The Tablet (Brooklyn), received 


the Cross of Isabella the Catholic from the Consul General of Spain in New 
York. 


* * * * * 


Frank J. Lewis, who donated $200,000 to the Catholic Church Extension 
Society for the Home Missions, was awarded the 1951 St. Vincent de Paul 
Medal by St. John’s University, Brooklyn. 

* * * * * 


sence F, Pattee was awarded the 1951 St. Bonaventure Catholic Action 
edal. 


* * * * * 


Miss Irene Dunne received from His Eminence, Francis Cardinal Spellman 
the Lateran Cross conferred by the Canons of St. John Lateran. 


* * * * * 
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THE CANON LAW SOCIETY OF AMERICA 
Denver ReEcIonat Mrnting 


In the last week in September, 1951, Denver was the locale for the organiz- 
ing of a new Regional Conference within The Canon Law Society of America. 
It may conveniently be thought of as the Mountain States Regional Con- 
ference. Some 40 members were in attendance at the welcome extended by 
the Most Rev. Urban J. Vehr, Archbishop of Denver. At the sessions, in 
addition to the paper presented by Monsignor Thomas J. Tobin of Portland, 
Oregon, on formal judicial procedure, papers were read by the Rt. Rev. 
Carlos Blanchard, J.C.L., Chancellor of the Archdiocese of Santa Fé, by the 
Very Rev. David Maloney, J.C.D., Assistant Chancellor of the Archdiocese 
of Denver, and by the Rev. John J. Danagher, C.M., J.C.D., of Saint Thomas 
Seminary, Denver, on Causes for the Granting of Matrimonial Dispensations, 
on Questions Relating to the Contractual Form for Marriage, and on Aliena- 
tion of Ecclesiastical Property respectively. From its auspicious beginning 
the Conference looks to equally inspiring and stimulating meetings in the 
future. 


Annuat Nationa MEETING 


On October 11-12, 1951, The Canon Law Society of America convened for 
its thirteenth annual meeting, held at the Palmer House in Chicago. 


Panet Discussion 


The opening session at 2:30 P.M. presented a panel discussion offered by 
several members of the Catholic Lawyers’ Guild. With His Excellency, the 
Most Reverend Eric MacKenzie, Auxiliary Bishop and Officialis of the Arch- 
diocese of Boston, as Moderator for the session, Mr. Cushman B. Bissell, 
President of the Chicago Bar Association, Mr. John C. Hayes, professor of 
law at Loyola University Law School, Mr. Lawrence J. Hayes, associate in 
the firm of Ryan, Condon and Livingston, and Mr. Francis J. Milligan, of 
the Trust Department of the Continental Illinois Bank and Trust Company, 
joined in a discussion to elucidate various points of contact between civil 
and ecclesiastical law in matters relating to the contract of marriage, to 
ownership of ecclesiastical property, to bequests, to pious causes, and to last 
wills or testaments. Their presentation was welcomed by the large attend- 
ance as an informative and helpful study in the field of comparative law. 


Business MEETING 


After a short recess followed the business meeting. When the Rt. Rev. 
Edward M. Burke, J.C.D., Chancellor of the Archdiocese of Chicago, as 
President of the Society had reported the Society’s general activity during 
the past year, he called on the various committees and on the treasurer of 
the Society for their annual reports. Reporting for the Regional Conference 
Promotion Committee, the Very Rev. Alfred R. Julien, J.C.D., of Boston, 
referred to the active functioning of four Regional Conferences: The North- 
west, the West Coast, the Midwest, and the Atlantic Seaboard Conferences. 
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He pointed to the recent organization of a new regional conference, that of 
the Mountain States, with Denver as its center, and expressed the anticipa- 
tion that perhaps two other conferences could soon be brought into being, 
with Saint Louis and New Orleans as the respective centers. He stressed 
the point and the purpose of the regional conferences: they sought to make 
available for the interested participants an exchange of canonical knowledge 
and practice, which they could gain by attendance at a meeting that would 
make only slight inroads on their time away from their station or work. 

Father Thomas W. Smiddy, S.T.L., of Brooklyn, reported for the Com- 
mittee on Research and Discussion. This Committee had met during Easter 
Week for the purpose of drawing up recommendations to be submitted to a 
specially constituted Bishops’ Committee that looked to the possible stand- 
ardizing of the law of fast and abstinence in this country. Father Adam C. 
Ellis, S.J., as chairman of the Committee, had a report drawn up for presenta- 
tion to this Bishops’ Committee through the President of the Society. Action 
was to be taken at the annual Bishops’ Meeting in Washington, D. C. 

For the Committee on Membership the Rev. Clement Bastnagel, J-U_D., 
as General Secretary, reported that among the episcopal honorary members 
of the Society as many as 35 showed also an active membership interest. 
In addition there were 369 active members: In the U. 8. A. and Possessions, 
335; in Canada, 24; in Rome, Italy, 5; in Africa, 2; in India, 1; in Belgium, 
1; and in Mexico, 1. The combined total pointed to an active membership 
of over 400. It was explained that a seminary library could gain the benefits 
derivable through active membership by having its librarian enrolled as an 
active member in the Society. 


REpPorRT OF THE TREASURER 


The Society’s annual financial report was presented by the Treasurer, the 
Rev. Clement Bastnagel. The report covered the period from October 1, 
1950, to September 30, 1951, i.e., the Society’s fiscal year 1951. Total income 
had been $4,944.62. Total expenditures for the acquiring of 16 printed dis- 
sertations (4,225 copies) and of their distribution (3,750 copies) had been 
$4,735.87. The resulting net gain of $208.75 was augmented by means of 
accrued interest ($299.79) to reach the sum of $508.54. 

On October 1, 1950, the Society held assets to the amount of $11,858.55. 
The sum of $508.54 added thereto gave the Society $12,367.09 in assets as of 
October 1, 1951. 

The Society looked forward to the publication of 28 dissertations (7,650 
copies) for distribution among the members. These dissertations, identi- 
fiable through the serial number they bear in The Catholic University of 
America Canon Law Studies Series, were the following: Nos. 189, 201, 203, 
207, 230, 233, 244, 246, 267, 271, 277, 279, 282, 289, 303, 304, 307, 308, 309, 
317, 318, 319, 321, 322, 323, 324, 325 and 326. (Of these, no. 282 [275 copies] 


and no. 808 [800 copies] have since appeared, so that 26 dissertations [7,075 
copies] are now still to come off the press.) 
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As in 1947, 1948, 1949 and 1950, so the Society again, on the Treasurer’s 
recommendation, set aside a sum of $300.00 for the purchase of books for 
the Canon Law Library of The Catholic University of America. The sum 
of $890.00 had up to date been expended; thus a sum of $610.00 was available 
for new purchases. 


ELECTION oF OFFICERS 


The final item of procedure in the Business Meeting was the election of 
officers. Monsignor Burke had assurances from the Archdioceses of Portland, 
Oregon, of Omaha, Nebraska, and of Saint Louis, Mo., of a welcome and 
invitation for the next annual national meeting in the event that the out- 
come of the election would call for such an arrangement. Accordingly the 
candidates representative of these various localities were grouped on three 
lists. The balloting was to designate the one or the other of these lists. 
The resulting count showed 20 ballots for Omaha, 24 for Portland, and 91 
for Saint Louis. Designated as the officers on the Saint Louis list were: 
The Very Rev. Anthony A. Esswein, J.C.D., of Saint Louis, for President, 
the Rev. Joseph B. Stenger, J.C.D., of Belleville, for Vice-President, and the 
Rev. James V. Brown, O.RS.A., of Kansas City, Kansas, as Recording 
Secretary. The Rev. Clement Bastnagel was renamed as General Secretary- 
Treasurer. 

Before the close of the business meeting the Very Rev. Benjamin F. Farrell, 
J.C.D., of Wheeling, W. Va., submitted a motion that before the next annual 
meeting the members of the Society were to be informed of the proposal of 
an amendment of the Constitution to the effect that a standing committee 
of three members, with one of the members being supplanted by a new 
member each successive year, was to assume the task of arranging for the 
Society’s annual convention site. The matter could then be discussed at the 
next annual meeting. Upon a unanimous adoption of this motion the session 
adjourned. 


EvENING SESSION 


For the evening session at 9:00 o’clock the Rev. Edward Barron of the 
Archdiocese of Chicago offered a detailed exposition of the topic, Marriage 
Education in the Catholic High School. The speaker dealt with ideal and 
practical concepts alike. With reference to the latter he outlined the pro- 
cedure now in use for the instructions given in the Catholic High Schools 
throughout the Chicago Archdiocese. Exchanges of additional information 
from the persons attending this session further enriched the value of the 
speaker’s presentation. 


Morning SESSIONS 


The two sessions were opened at 9:30 and at 11:15 o’clock. The earlier 
session, in which Very Rev. Thomas J. Tobin, Vicar Géneral of the Arch- 
diocese of Portland, Oregon, dealt with Formal Procedural Law—Eastern- 
Latin, evoked a generous amount of discussion, and thus proved helpful and 
serviceable from many angles of approach in the study of this matter. 
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Monsignor Tobin reflected in a very creditable fashion how thoroughly con- 
versant he was with the Church’s law on judicial procedure. His paper 1s 
being published, partly in this, and partly in the next, number of THE JURIST. 
In the later session, Father Francis J. Marbach, J.C.D., of New York, As- 
sistant Chancellor of the Military Ordinariate of the U.S. A. furnished 
copious comments on The Recent Instruction of the Sacred Consistorial 
Congregation Regarding Military Ordinariates (S. C. Consist., Instructio de 
Vicariis Castrensibus, 23 apr. 1951—AAS, XLIII [1951], 562-565). This paper, 
so it is hoped, will appear in the forthcoming number of THE JURIST. 


LUNCHEON AND FINat SESSION 


At the noon luncheon the new President announced his appointments of 
the various committees. The Regional Conference Promotion Committee 
was reappointed in its standing members, the Most Rev. Eric F. MacKenzie 
as chairman, and the Very Rev. Alfred R. Julien of Boston and the Rev. 
Timothy J. Champoux of Springfield, Mass., as associates. On the Com- 
mittee on Research and Discussion the Rev. Thomas W. Smiddy was to 
serve as chairman, and the Very Rev. Vincent J. Hines of Hartford and 
James J. Hogan of Trenton as members. Designated to serve as members 
on the Committee on Membership were Fathers Justin D. McClunn of 
Richmond and Philip M. Hannan of Washington, D. C., with the Rev. 
Clement Bastnagel remaining its chairman. Still to serve for another year 
on the Executive Committee were the Rt. Rev. James P. Kelly of New York 
and Rt. Rev. Romeo R. Blanchette of Joliet, Il. Named for two years’ serv- 
ice on this Committee were the Rt. Rev. George A. Hammes of La Crosse 
and the Very Rev. Mark S. Ebner of Saint Louis. 

The final session was devoted to a discussion of Secular Institutes. The 
Rev. Patrick M. J. Clancy, O.P., J.C.D., of the Dominican House of Studies 
in River Forest, Ill., led the discussion with a succinct but informative paper. 
Discussion from the floor helped in a practical way to fill out the framework 
furnished by Father Clancy. Thus, through united efforts the members 
gained a closer understanding of what is implied by, and of what are the 
potentialities of, secular institutes in the Church. 

With the assurance that the next annual meeting of the Society in Saint 
Louis during the month of October, 1952, could carry on with an inspiring 
tradition, the members in attendance felt deeply rewarded for their trip to 
Chicago from the various parts of the country. The 200 or more who at- 
tended could leave Chicago with treasured memories of a warm and genial 
hospitality, and look with ardent prospective to Saint Louis for the good 
things to come in the fall of 1952. 
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THE RICCOBONO SEMINAR OF ROMAN LAW IN AMERICA 


Date: October 22, 1951. 

At this meeting the Seminar presented a panel discussion of the subject, 
“The Practical Value of the Study of Roman and Civil Law” from three 
points of view. Prof. James O. Murdock, of George Washington University, 
considered the topic from the standpoint of a University Law School. Joseph 
Sweeney, a graduate of the Sorbonne and of Harvard Law School, associated 
' with the Legal Advisor’s Office of the Department of State, presented the 
point of view of a Government lawyer. Edgar W. Turlington, a graduate 
of Oxford University, formerly of the Department of State, offered the view 
of a practicing lawyer. 


Date: December 4, 1951. 

Author: A. U. Ansari, Press Attaché of the Embassy of Pakistan and gradu- 
ate in law of the Moslem rete of Aligarh, India. 

Title: “Islamic and Roman Law” 


Date: December 19, 1951. 

Author: William H. Roberts, J.U.D. 

Title: “The Corporation in Comparative Law”. 

Abstract: The paper briefly reviewed the trends aiming at the preservation 
of corporate integrity in the face of attempts to “pierce the corporate veil” 
from pre-First World War days to the end of the Second World War. It 
further presented a comparative analysis of recent legislation, of judicial 
decisions, and of treaties bearing on this question, with a conclusion as to 
trends inherent in and as to the implications of this recent development. 


NOTRE DAME NATURAL LAW INSTITUTE 


The Fifth Natural Law Institute was held at the University of Notre Dame, 
December 14, 15. Addresses were given on “The Natural Law in the Jewish 
Tradition”, “The Natural Law in the Hindu Tradition”, “The Natural Law 
in the Moslem Tradition”, “The Natural Law in the Confucian Tradition”, 
and “The Natural Law in the Buddhist Tradition”. The respective speakers 
were: Rabbi Solomon Freehof, Professor M. S. Sundaram, Dr. Khalifa Abdul 
Hakim, Dr. Hu Shih, and Dr. Daisetz T. Suzuki. The final session was de- 
voted to a general panel discussion on “The Universality of the Natural Law 


Concept.” 


